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THE IRON MOUNTAIN AND HELENA RAILROAD COM- 
PANY AND THE ST. LOUIS, IRON MOUNTAIN, AND 
SOUTHERN RAILWAY COMPANY, PLAINTIFFS IN 
ERROR, 
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IN ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR 
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tember, ISSO, he was, under and by virtue of said contract, in the 
quiet and peaceable POSSESSION ot siiid railroad ot sided bron \Mloun- 
tain & Helena Railroad Company, Wi | | 


ras running, using, and con- 
trolling same, when said defendant, with force and arms, untaw 

fully, foreibly, violently, and against the will of said plain- 
‘ Uifl, took possession of same and now forcibly and unlaw- 


fully withholds possession of same 

Wherefore satd plarntitl pravs judgement aesiinist satd defendant 
lor the possession of said rathroad and for the sum of thirty thou- 
sand dollars for lis Leeper =, and fo 


at ro othy roappropriate relief 
TAPPAN & TIORNOR 
Lys hen Plait 
STATE OF ARKANSAS, County of Phillips 
The plamtil, A. I]. Johnson, savs he believes the statements con 
tained in the foregoing complaint are true 


A. H. JOHNSON 


Sworn to and subsertbed betore me this 2oth day of October, A. 
Id. ISSO. 
PSEAL. | 


S. TH. HORNOR, 
Notary Publie 
We acknowledge ourselves bound tor costs tn above suit 


PAPPAN & HORNOR 
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1 THE 1. M. AND HELENA R. R. CO. ET AL. V8. A. HB. dOHRNBOR. 


hoard of directors of defendant road held (ot) the Sth dav of 
May, IS79, at which meeting plamitiff was present, & at which meet- 
Inge his resignation as it remiber ot sic board of Liye Clors Wis pre 
sented and aecepted, and the contract approved, these provisions 
and stipulations were submitted, or, rather, the contract tiled with 
defendant’s ahswer as a whole Wis approved, after berg submitted 
ana discussed us the contract under which plaintil undertook lo do 
the work thpron defendant roel threat sitll Contract, us a whole, Wiis 
accepted ly itd platmtitl, nad became the contract between platntitl 
and defendant enicl thie liidianapolis Rolling Mill Company, and the 
said writing as filed herein was delivered to him, and that no work 
had been done by him oon said defendant road, and that plaimtil 
to have the same cLpepePove d: that all the work which 


Wis alXIOUS 
Wor brehaihil files 


Was done Was under this contract and tone other, 
herewith il duly-certitic 7 COPY (y] thar proces dines of thre hhieet- 
Lt hiv of siudal board of directors approving ite Coptract hie 
accepting the resignation of said plaimudtl 
Defendant states that by the terms of said contract «bk fendant was 
to have a credit tor one-fourth of the gross receipts and the rolling 
mitll COTEEP MATIN Wiis lo rece Ive from hiitn cent hae Yr Gohbee-] mirth of the 
gross receipts, Which sum was to be credited Lapel the debt of de- 
fendant to satd rolling mail company tor iron, &e., furnished detend- 
ant, and plaintil was to report on the oth day of each month the 
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Ls THE 1. M. AND HELENA Kk. R. CO. ET AL. VS. A. H. JORINBOR, 


suid first party hereby agree toand with said second party, he keep- 
Ine anid pecriorinihy the stipulation, herein contained on hits part to 
be performed, to pay to said second party the sam of twenty-nime 
thousand doilars lor colstructing aha comple tihig sitia lrou Moun- 
tuln & Ticlena railroad from: said junction tosaid town of Mariani 
In the manner hereinbefore specified, said sum to be paid as follows, 
Viz. the sum of one thousand dollars as and at the .time each mile 
of said raiiroad is colupl teal ana ready for the running ol locotmeo- 
tives and cars on the same, commencing at the produit of said yjune- 
tion with sae Arkansas Midland railroad, Including threat prortlad 
how compl ted and on wil I thie track Is laid, nel continuing lo 
said town of Marianna, a distance of about IS miles, and the = bal- 
ance of said sum whon said track ts laid and the superstrue- 
i) ture of said raflroad ts completed to said town of Marianna 
and ready for the running over the same of locomotives and 
cars; and it is turther hereby agreed that all monevs which may be 
collected DV a committee of citizens appointed on behalf of certain 
citizens of Helena who have subscribed money to aid in building 
suid fron Mountain WX ae le bit railroad, and which they Phd desire 
LO pay ou said Work, shall be pail by sald Cotbilttee to sila second 
party directly, and all payments so made shall be in discharge pro 
tonto of this contract; and it is further hereby agreed that untl 
suid sum of twenty-nine thousand dollars is fully paid said) second 
party, he, the sald second party, shall have the Possession ot sialic 
railroad and shall have the right to run, use, and control the same, 
but said right of possession shall cease and determine and said 
second party shall deliver up possession of said railroad to said first 
party When and as soon as sald sui of twenty-nine thousand dol- 
lars is fully paid to said second party. 
And it is turther hereby agreed that said first party may at any 
tline terminate this contract by paying to said A. TD. Jolson 
5 the value of the work then done and performed by him, and 
hk Cs tlhiathhe the vaiue of the work the Whole value Lo the 
town of Marlatta is tixed at said sum of twenty-nine thousand dol- 
lars, and the proportion then performed by him is to be paid for at 
thie rate Gol Uwe PhEV-Riddie thousand dollars tor the Whiole: cunied 11) the 
event said parties cannot agree as to the value of said work then the 
sila first prart' “ibe caps I CT Oothe al bitrates “bid “ecoha party Isto se lot 
Ollie party, didd Sada aQroirators so st lected bhit\ select il thar, ana 
thie decision of sald arbitrators =f) ill be titaeal sid binedine (>) brotha 
parties hereto: and “rita iitst prerts hereby uoree and byinaed thiemi- 
selves to furnish to said second party iron rails, fastenings, and 
spike Ss, Trotn tithe to tithe, as rapldly as he ray be ready Lo lay the 
sume im cotistructing said rallroad as aforesaid. 
lt is further understood and agreed between the parties of the 
first part that nothing in this contract shall be construed as at all 
MapMAlPitip oF ahiuilineg the contract heretofore entered into 
oO] and now existing between sald Tron Mountain & Helena 
Railroad Company and said) Frank M. Green, as assignee as 


awloresald, Tol the construction of subd: railroad and whereas a con- 


tract Is now eXIsting between sald parties of the first part and the 


THe 1.M. AND BELENA BR. BR. CY. £1 r Ss. A ODE. JOPEINSON 1) 


Indianapolis Rolling Mili (iu Peal reer’ tty Divi yr apy rest) Tittts 
for said [Tron Mountain & Plelena rathron vo owhich said eontras 
<ila Preedy pPbenpoer! : ie line Nbit C cotpbtesi a: = lifst- 
rrrcorlarice byeotncds it Ss U ratirowd C*evTE DT ' 2 (ni thie 
Union Trast Company of New York, it breweby reed that mone 
>) site hortoage botieds <hall by vi revtey bied TY L Ceottl 
pany until sail stm whiel) miav be clo L sean tt STEEL 
poruted, (i “riled second pearly shall ("te i . 

| Ih, testimony Whereol said Prom Mou 1X tlelet leailrowed 


Company, bv I rere 
Green, by Win. Batley, lis attorney-n red thy id A. H. John 
son, have hereunto set ther lands « . ) ivoand first 
above written 
IRON MOUNTAIN «& 
eA bm. me. CA) EAL. | 
Per WM. BAILEY, Pres 1 
a | 


ye PRANK M. GR | 
IL LIAM BAILEY. Att y-cn-Faet 
A. 8. JOHNSON AI 


STATE OF ARKANSAS, County of Phillip 
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aan) THE I. M. AND HELEKA R. R 


1. V.C. Merwin, cireuit clerk at 


? : ia } 
do hereby eertity that the anne 


writing was duly filed for 


4 of November, A.D. IS To, 


ln witness whereot | have het 


, ‘ eas } 
ol are Ol siiled court, ‘il OLrice, Thils 


(oOo. ET AL. V8. A. H. JOHNSBOR. 


id ee-officio recorder of said county, 
ced and foregoing instrument. of 
record in tiv office on the 7th day 
at 2 o'clock pr. Thl., and is now duly 


euhto seb my bernie sid aflixed the 
bath Lat of November, A. D. 187% 
T. C. MERWINQ, 
('/, i} aye her-Othicio buecorde . 
AJ. RODGERS, Deputy. 


had ri). o clock. Sept. Ot]). IS7o). 


J.P. Clopton, clerk, by Elean West, D.C. Filed) Nov. 7th, 1879, 
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nian who employed me: [ received notice One Morning that the 
track was torn up and that the train could not come down from 
Marianna: Pbroughtthe train towhere| the] track wastornmup: Deame 
oh to Llelena myself, and Mr. Jolson told me to rey cotal and take 

charge of the tritin again l went ana tired iy) the engine: 
DG Dailey told be to iove the Cricrei ive ti} the rowed towards Nia 

rianna: Pasked him by what authoritv. He said, By God, 
| have the uthority, and am backed by the strongest authority th 
the COUNLPY, | refused to rove thie CLS ithe’, aba hie peut “Orhie ceric Oy 
thre « Heine, who moved it aut, anid hice bee vat wick hing thie track : tt 
Phakhi Olt thie engine pulled oul a pistol sitned tole (*s)| Dartley ler tise dt 
and tuke Phie’ al prisoner ; Dailey silted lice decal aa double barr Llel wilt 
sine wold ~hout the toy olf clniy rig = breaied wlio shoul tntertere 
with the tram.” 


\-examination: 


* No force was used on me, & what was said was in a jocular man- 


bit "ie 
eee atnitnation 


‘Peave up train because there was a force of men there, and 


Bailey said he was going te take charge of the tram: | did) not 
think it worth while to resist them: this was about twelve or one 
oclock at Niselit, & oT lett Martannea on Mon iV Portitiig canned canny 
down to Lowev’s plantation: P then found that the track was) torn 
lpr. lf could not come tte Dlelepic becntuse the track wae fort 
Uy). 
Os Det riedaatits lye re cecdinetttedd thiat of thie pelcernatiel Wil- rivhttally ; 
In possession of the partot said rathroad im controversy in this 
action the manner in whieh lie was deprived of Lis possessten boy thie 
defendant. thie Pron Nout itti «aN ae be*dia Rea lrenie AL. stuotinted Iti 
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pelsatntith om clefenidanmts roged Was furnished: toy litma, and belonged 
to the Arkansas Midland road. and mot te the Drom Mountare A 
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the railroad, as well as to meet the approval of the railroad diree- 


wory. Shortly after the contract between nivself \Y Johnson was 
signed, probably the very day, I left Helena for Indianapolis, taking 
the contract with me for the purpose of submitting 1 to the proper 
represcntatives of the rolling till Co. | leadad the contract hefore 
a mecting of the direetory of the rolling mill Co, at) which 
Goy. Thos. A. Hendricks was present, and it was determined that 


» & 
) ? 


the rolling mill could not afford to furnish the necessary Iron fon 
ract was modified in such 


. 


} } ’ 

COLL Pie he the road Ulitess the con 
' we eee + ' 

au way as to protect the rignts of the rolling mill Co. 

Hy) better than was cone io the original cohtract, and Crovernor 


flendricks indicated the modifications that were deemed Cs 


, 5 ; a . ] <4 . 
Sepyitiad. atiel With throes Coriitiotis W stipulations Hnhbexed to ana 


" ’ P , : 11° . ‘ : ; 
hide Poart Of the contract thi approval oF the rolme mill (oOo. Was 
ay 5. bait haat : ~—_ 
eiven. Gov. Hendricks particularly pointed: out the danger of 
. . . ’ 7] ‘ 


eiving absolute possession of the road to Jolson & lis views were 


assented to by the directory. The following are the modifieations 
snd eonditions which were written out and attached to — contract, 
namiels 

The Indianapolis Rolling Mill Co., the corporation mentioned 


In the foregoin roves the same, subject to the 


— 
— 
= 
~ 
— 
— 
— 
- 
— 
— 
——— 
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The Indianapelis Rolling Mili Company, the corporation men- 
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Lrotbest GN) the Toreyvotiige contract, Dbereby Upp Pave - the sited contract, 
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perany ane \\ ty batlev and associates. or their assigns. and 


| ‘ ’ 
Second. Tn , Provision © ev A. EL. Jolinson possession 
‘ ’ ?? } ~ | ? \! | | \ { I it | 
(“tot , l ‘ i} , hae, le] Tilia 
} } ? 
13? ~ ? ? ? ’ ;? Bee ‘ of >? 
= ‘ : ' ' <4 ' ' j ri ‘ i ~cilrie 
_— = 
ren | \ if eo i. = 
| i ii ke " SAF! ‘> 
4 ’ ‘ ° y 
~ ~ , 1 ? , 
’ = ati \\ ti) biaal itrel ‘y] Live 
. } ! ! 
, , 
x - - -- htt inv b ice due him ts 
' a . , 7 
i \ | Pe ~ Ti] i}e t av OF CaCI 
. ; > , 
, j , ! \I " e ys % e} . 
i } il i , a i i { , BpPchi: i ' iiss 
. ’ . + 
‘ . . 
re : ! month and out of said @ross 
; ‘ ~ ~ ’ ’ | \ Leo Tipe [hy 
. ' 
, 
> 
j 1} I \| ' j i oP ms PTeoute bois co] 
Tiie ?) A ’ ” I ‘ , Tt ‘ 
, i 1} * f ? i | ? rer? 
, 
i! =i io] i l ’ ‘ , \La 
, _ , 
= i ‘ j 
; 
2 ] ’ .’ . > \ ELE, a 
. ' . 
, ; 
= i ’ ‘ = | i We nN ‘ (itl tii 
' 
> 
rs is " > { = = ; 4 j , i } 
’ t+} - ~ ; ; ~ | . | | 
Ssene , es crest | lit- 


reser 6 Mw. AND BELENA EB. BR. CO. ETF AL. YS. A. HH. ORRIN Lay 


Witness our own hands and seals. at Dnidtanapolis, Indo, thas loth 
dav of May, A. D.. S79. 
ROX MOUNTAIN & HELENA R. R. COOz 
Per WILLIAM BAILEY, Pres’ SEAL 
PRANK M. QUEEN 
Per WILLIAM BAILEY. Af y-ia- Feet PSEA. | 


oth. [t is understood and agreed that doA. dD. Jolinson will and 
shin, (ot) the oth TAR of each riotith, tiake out aped tramsmeat to thre 
Lraclisn apolis tolling Vil! Conpnal Vout full stutenpent of the ree Ipits 
of the bron Mount: mua Ww TL Jena riikirosa for thi preceeding rhpconatda, 
and wi pany over to the Indianapolis Reollrng Mill Co. one 
th.» forarths ol the hiss recelp S TTD Deberdbeev Tear euch tionth. te be 
credited on any indebtedness due sard Ro M. Co. for iron fur 
nished sard ratlroad compan 
Pusbantad to 
(Signed) LQOUTLLA JONES, Pres't 


STATE OF ARKANSAS, County of [7 


’ 4 er 1] ‘ , - we i , i oud 
a ROW. Nicholls. a Prieta \ Plireiles WOtLG ii I i pebe Live (riili \ «\ aw"Tiite 


adore sald, duly COnIIESS.oned atic erin iis chi, do herety COPULIN 
thicat the clLlidae ved nied forevorneg rs) eretil wercs wre a true citiel 
perfect copy of the original contract or lustrumpent of writing, the 
“iilbie having been by) rhe’ CORIO Wii u corde bical ortracth oO 
bnstrument oF writlhig 

Witness bri lisetaed carved Seal as sted | y this Zoth Julv, IS¢% 


{SEAI nm. W. NICHOLS, 


te \'g Nicholls Cooliitibiss oped Nba Pedic Isat), for a term of 
vears; expires May both, 1885 


bd } , aT ’ , Se 4 ’ " ’ 
uidorsed : iled Miareh SS. gr ded ™ ‘ rR, cCieri 
— ' 
4 Dhie or tho conty | | 
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the changes, except the one which relates to his obligation to ac- 
count to the rolling mill Co. for 25 per cent. of the gross proceeds 
& to credit a like sum upon the debt due him by the railroad 
Company under his contract. 

The resolution offered & submitted in evidence, & In which it itp)- 
pears that in IS77 the board of directors delegated to the then presi- 
dent authority to approve contracts, &e., was adopted for the special 
purpose of facilitating a-settlemment with contractors in whose affairs 
the then president, T. M. Jacks, had an interest, and when this mat- 
ter Was consummated the power thus delegated was withdrawn ex- 
pressly, according to my present recollection, At all events it was 
ever after disregarded, & on the occasion of this contract with 
Johnson it was not relicd Upon orin any wise mentioned, 

Up tothe time the board of directors of the railroad company 

modified the contract entered Into with Johnson, and ratified 
tit) itas amended, Johnson had done little or no work. There 

was certainly not more than a mile fintshed,and he completed 
the remaining seventeen miles after he was cognizant of the adop- 
tion of the rolling mill Cows modifications & conditions. The 
following letters were then admitted in evidence : 


( Opy, 


GENERAL MANAGER'S OFFICE, 
ARKANSAS Mipranp R’y Co., 
Henena, ARKANSAS, May 10, 187%. 
Mr. Rockwood. 


Drak Sir: TP recetved a dispatch from Bailey, saving vou had ap- 
proved that contract, leaving out ‘all changes CANCE pr the Ist & oth. 
The Ist ts cull right: the oth | object to in the form it now is— 

Ist. Because it leaves it In.the power of the Rord Co. to issue any 
amount of first certs or indebtedness of that sort which IT would be 


? 
assuage > alia, 


ollie | tor Pecelve for Tre lelit Or J's 
Secondly, lt TOTP EEAY ‘though net really ) binds me to run the 


road tor one-half the gross receipts, and leaves it open to Mis- 


G7 construction ahead misunderstanding, 
| ehiclose What | think ‘ rrp tocoed ye ~ all that vou ask for in the 
oth, and leaves out mv objections, 


Very respectfully, A. HT. JOP NSON, 
Endorsed: Filed Mareh 16, 1883. Samuel [. Clark, clerk. 


: , ° : : 
Kuclosure Referred to in Letter. 


The Indianapolis Rolling Mill Company, the corporation mien 
tioned In the foregoing contract, hereby approves the said) contract, 
subject to the following changes, explanations, and conditions, viz: 

lirst. Nothing in said contraet shall be se construed as to attect 
or impair inany way the len upon 
securities, credted OV Contract of 0% 


tween the Tron Mountain & Helena 


tlie first-niortwace bonds or ther 
yo 15, IST, and now existingbe- 
Rord Co. and William Bailey 
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eds 
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| || 
| | Henena, Ark., July 14, 157°). 
| Col. Win. Dailey. 


= Dear Str: | telegraphed vou Saturday to send me the contract, 
| : which [suppose vou now have. Jaeks said he was appointed 
' v1 financial agent, only it was subject to that contract between 
| you and me, and he wanted to know what I would charge for 
| 


rolling-stock and for freight on the Midland. I told him, and he 
said that was satisfactory. But when I] asked him about the con- 
tract Which you took away with vou to have written over again, as 
vou said, he said that he thought vou had it with you Just as it was 
when you Welt uWway. | told liim must have threat contract before 
| rials ahve aPrrabyeis nts to vo ahead. Ile said he ~hould het for- 
ward thi notes until it hiaacl made sole arrangements to eo ahead 
with the work. I did — knowanything about your plans or agree- 
biel With titi, so | sald nothing tw hin about it. lf the contract 


comes all right I will do the best I can to get some one here to vou 
with Jacks and furnish the money to lay down the iron to Mari- 


cLbidia 


Very truly, A. H. JOHNSON. 


Iendorsed: kiled Mareh 14, 15883. Samuel I. Clark. clerk. 


~] 
bo 


Henena, July 11, 77%. 
Col. Wim. Bailey. 

Dian Sin: Yours of Sth came to hand this morning, and sorry 
you were so disappointed in net seeing me. Tam here, and Jacks 
Is Walling to make some arrahevemient to go on with the work before 
he s nas thio dratts. cant learn Whether you pot the contract 
fixed up, as we talked before the board in Jacks’ office, as vou are 
entirely silent on that subject. TD don't know if it has been tixed, or 
i you still have it im your pocket. While I suppose it is all right, 
still itis not much of a basis to make a contract on with another 
Phdetd. As ce thie Honey, Which if Sceclis to re expected Sidney 
ifornor will tarnish, Sidney can't give a reply on that as to how 
much, or on what terms, until Major Hornor’s return. I know | 
am overdrawn at the bank sand if vou can raise a few thousand out- 

side wish vou would send some of it here. Jacks refused to- 
res: day to udVvahce anything LO pay off hands, and we ean do no 
work without money 


Very truly, A. HL. JOBPLNSON, 
Endorsed: Filed Mareh 14,1883. Samuel I. Clark. clerk. 


( | AY 


GENERAL MANAGER'S OFFICE. 
ARKANSAS Miptanp Roy Co... 
Ilerena, Ang... March 10. 1SS0 


Mr. Morgan, Sects 


DeaR Sin: Your tavor received with request to remit one-quarter 
of gross proceeds soon, and relerring to approval of contract by mill 


THE I. M. AND HELENA Rk. I 


(‘o. | had Sore correspondence 
Ing of that approval, and finall 


2. CO. ET AL. VS. A. H. JOHNSON. ya 


‘with vour president as to the word. 
V wrote lim that, as the approval 
: Ai 


was not so T could accept if, [ would proceed with mv contract as it 


was originally without the approval 
Is and if he desires to hold me to it 


his reading of the appro 
Very respectfully, 


Endorsed: Filed Mareh lith, 


at 


bfon. Aguila Jor Ss, PTes { a 
Dran Sree DT have conferred 
returns of carnines of the road 
think that the matter can be sat 
which will be in seven or eelit 
forward tt you, 
Yours, re spectinlls 


Iencdorsed: Filed March 14. 1 
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directory, & which are fally set out} 


Bailey) according a) Hiv bycont iW ‘ yt] cet dy 
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ng contract between the Dron Nioeuntain iV Helena I. Ht. ¢ a. rank 
M. Crreen, and A. iI. Joblinson, sub ect to the following changes, 
explanations, and conditions, viz 

‘burst. Nothing iy sad contract shall be so construed as to atleet 
or Lunn peu in) any Way the bieeny Uh freon) thre first-rnorteave bonds or other 
Securities created by contract of Noverniber both, IS;%. abel row 
existing between the Tron Mountain & THelena RoR. Co. and Will- 
lam Batley and associates or ther assigns and the dn Lhaetiapolis 
Rolling Mill Co. 

‘Sccond. Thesubscription raised by citizens of Helena, amounting 
to about SPO,000000, <hall be taken as collected bw AL TP doblison 
and credited upon the work account, 

Third. The tron to be received by A. TL Jolimson at TPelemal ti 
arranging lor privinreat of freperlits ontoof sul potbortes ct 

“Pourth. Tn lieu of the provision requiriig th 
road to Miaartanitn Ly September Pst ity oreo that the trom shall 

be lated as fast as pos<tble after ar iLot sre at Pbelena, bre 
st) the resid strsudd ode Competed (' \| GPESLEa rae Cdn cor Lee Tene 
termber Pet, tS 4% 

“Pitth. Pn lewnof the provision giving A. EL. dolinson control, pos 

session. and use of the road to NMbartarnea until balance dere dito 


7 


i 
shall be fully paid, it is hereby provided and agreed that the road 


Méagkh 
and control of same shall reraaia to the brom Mbountars & Tbelena 
Rn. OR. Co. but that A. TL. Dobison sti etons veneral treorinpterpe 


Chat col scatnne With fri] control ony Vise’ I Peis Ghdbed Fotd=dbatess Teed 
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on the leeal questions arising Upotl that evidence, | will state the 
law on the subject. The fact that the contract is not attested by the 
corporate seal of the COTMPANY does not affect its validity. The 
president of the Company altixed his private seal to the contract, 
and that is sullierent if univ al all Was necessary. On its face the 
Contract Is a complete and concluded agvrecmechl between thre pure- 

ties and pro fucie the contract of the COMPANY Dailey, its 


td presid nt, Was the chict executive officer of the corporation 
and was its active business agent and manager. Ile seems 


LO have directed and controlled “ll thie business aftiuirs of the cor- 
poration. ft is quite obvious the board of directors did little else 
than convene us desired and re ister cinied approve his views, It is 
not necessary to the validity of the contracts of corporations that 
they should be made and signed by the board of directors. In 
Mahy Cases this would Lo Hn practicable ind the law does hot require 
It in ahve Case, The board of directors have the undoubted power 
to authoriz the pres dent to tmiake contracts for Specie Purposes, 
and contracts tnarde Li hina in PUrstahee of such authority do het 
require the subscquent ipproval of the board. 

‘Lhe president of the defendant COPporatlon Wiis authorized in) ad- 
Vahiee DV a i solution of the board of directors to “tp prove any AN 
ull contracts that May he Necessary Lo push torward the work of 
construction. of the road. Dailey called attention to this resolu- 
tion of the board and stated that it conferred authority upon him 

to make the contract. 
the Was the Contract mn question baisicde ae push forward the 

work of construction | (of the rod, sunid Is it or hot the 
fair hicaning and Intention of this I <olution thisat the president Wiis 
iivested with power to tnake sueh contract binding on the company 
without submitting then to the board of directors for their approval ? 
If these two qMuestiol sare abswered in the athirmiative, as think 
they must be, then this contract, if executed and delivered by the 
president as i comple ted contract, is the contract of the COPpPOra- 
Lion. 

Dut itis not essential to the validitv of the contract that the 
plaintit? should produce a resolution or order in writing of the 
board | director- authorizing Dailey lo hike if 1h) advance of Its 
eXecullon. 

The authority of an otheer of a Corporation to make contracts 
binding on Line COPpPoration Trt S ee) inferred from the condue! hic 
course of dealing of such corporation with such officers and the 


public, as When thie corporation and its officers and directors have 


recognized thie officers suthoritgy ip similar crise aie held liimn Olli 


! 
to he public as baving such authority. 


CM) And a contract thade originally without authoritv may. if 

it is one the corperation has a right to make. be ratified bv 
the corporation, or it may so conduct itself in relation thereto as to be 
estopped to deny that it is bound thereby. ‘To constitute a ratitica- 
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time: yet, if the company and its officers knew the contract Jad 


been made ly Batley in) the mame of the COMPANY, and were fanmil- 
iar With and knew the plaintit® was building the road under the 
contract, believing it to be the contract of the company, & relying 
on its provisions for pavinent or security, and the company and its 
ofiicers, knowing these facts, assented to the pistintill wom forware 
with the work, never questioning thi Varlrelity of the contract unti! 
the plaintit® had complied with it on his part and completed the 
road, it would then be too late for thi Prep bo rads thie cptles- 

tion of thr authority of its president to make the contract 


+7 mnie repudiate Mts obliratlons tUlietel tc. fhide rKRe athe’ retain 
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the frurts of the ivinitiil = MOP WITHOUT Cotmpensiatllol Sireh 


conduct on the part of 
te fl ratification ot the contract, or 
effect, would estop the cotmpativ from denving its binding obliga. 
thon. 
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scheme on his part todeprive the plaintiff of the right to the posses- 
sion of the road under the contr ectand the SCCULIEY affords d thereby. 
It is needless to say that iW what is here claimed by the plaintil is 
true he Wiis entitled lo the posscssion of the road under the contract. 
But, as stated before, this case does net turn upon the validity: of 
the contract or the legal right of the plaintiff to the possession of the 
road thereunder. Where one is in the peaceable and quict posses- 
s1on or” lands, tehemechis, or other POSSESSIONS, jn ac-ably nequired 

under aclain of riehit, ho ohe, hol even ole having a better 
100° right or title to the property or its possession, has a right to 

resort lo force ane the useot we polis or threats le kill, rtinn, 
or beat the party Ih possession, orto such words and actions as have 
a natural tendency to exeite fear or apprehension of danger for 
the pr Pp crs oft ening the OsscCesloll. A =frttlic Of thits State dle- 
clare = threat cLbaVe cone Wlio wallis pros es!on by suelh riethods I~ eullty 
of a forcible entry and detainer. 

The law will not saction or support a possession acquired by such 
means, but will,on the contrary, When appealed to in this form: of 
action, compel thie prearty Wile thir - culls pss SS}On) li Srrenaer if 
ta the party Whom lie (Lispasse = t Without Inquiring Whiel party 
OWS thre prope rt or hias the lew} rivlt to the possession, lt the 
law was otherwise, foree, the exhibition and use of deadly weapons, 
and threats of personal violence would speedily take the place of 
lawtul & peaceful methods of gaining possession of property. The 

law compels a defendant found guilty of a forcible entry & 
10] detainer to restore thy POSSsesSIO!. After le has restored the 

PPOsst S=1011 $0 foreibly and wrongtully acquired he can then 
proceed moa lawl bianhner to assert las clara to the property . but 
he cannot have his legal rights to the property or its possession ad- 
judeed or determined In the action of forcibly entry and detainer 
When by his own adiilssion or the proof in the case he is shown to 
be guilty ofa forcible entry and detainer.  [f, therefore, vou tind the 
plamtith burt the TS mites of read tn controversy and had been in 
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road, Bailev, the president of the defendant corporation. with a 
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ching to KRUET, add. OP Deak, op ty eh Words and aetions as have 
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the plaintiff and the Tron Mountain & Helena RoR. Co lad been 
recorded, The St. Louis Tron Mountain & Southern Ty Co. there- 
fore purchased with notice of the pendency of this suit, and) stands 
in ohne) better position and has no vreater rivlits thin its conde- 
foredaits, 

The defendants, at the time said charge was delivered to the jury, 
oN Ce rte spoclally snd separate ly te thre follow Mie clauses tie peerts 
thie reol—thrat Is to “ily, the chiuse it these words : 


“The fact that the contract Is not attested hy thre corporate set 
of the CODD ANY does mot affect its validity, The president 

}an) of the Company atline dt tis privat cal to the contract. ane that 
is suflicient, anv at all was teeessaryv. On its fee the ceon- 

tract is i complet and coneluded agreement between the pairties 


ania prremead fereue tha contract of the company, Docanle Y.,. ais presicent, 
Was the chief executive offiecs of the corporation biel Wats Its nective 
bytistess meen ane biethaere ev lle sec tiis te have directed stn cron 
trolled cull thie Dtisthiess ilairs of the Corporation It Is cytarte obey 


(it's the lreoostrel of directors chic] littl er Phisnd) qorlivehe it- clestred. 


or register and approve his views. [tis not necessary tothe valrdity 
of the cohtracts of corporations Thaaal thie V Sil Tien brasnele sete =r 
by thi Dour of directors, aT PhathiV Citses this would bye Ini peractica- 
ble, and the law does not require ito in any 
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The president of the defendant corporation was authortzed mn 


“advance bya resolution of the beara 


cdipeactops iy chLpopererve setey 


chine sal | contracts thisat mageyv tee thecessarv te petpsia f rware the Work 


ol coolistripetiony of thas rovstad Pol ’ culled cattectatienty top this reese 
lution oof the board amd stated itl iy at caotate rred authority 
1th} Th preodl littne te tthe thi eobtract Wa thie eoorstracet wt ‘) tle 


Tleot) rsele te peuisti forward the work of construction of the 


o . ] , - | ] *. 
rose? ANned is at or prot thre fair trrecetuiteee satred tnitenition of thit- 


rere j | } ; ‘ ‘ " : ‘ ‘ ak 
resolution that the prestdent Was divested With power fo make 
. , , 
’ > . : : ‘ ; : ' | if : er ‘ 
sile‘d) «¢*eo] iritets beitaeding ot} rive c*ooTaP TP eriths \ Tipeet] =i} otan) 1? A Phpeetr 
; 
‘ ; ; 
cn tine i pred €)i hire bis Jeol thy I pp eye 


i) pd} dss lent bimtcubiee ' i I} ‘ , i] i rereebiter plite 
= 4 raiet at thre Tibeee I 1 tt Voritidd its offfeers Krew 
he contract bad been made by DB | : thier « pect 
ried Vel bet iidi i} vith t= | ri _ ‘ ; iw » i | bitiy 
tty Peorted t] ler] Tite it) ! ‘ ’ , ' »f t'; 
Company, and remving t~ | : cine 
Thy c*Ootan) ti \ a\ = 4s ‘ I rh | ' i Pay thi 
Prisha reophie rwired W 4 i i 
oat ft ‘ ‘ ’ ' ea. i i 

| j i*t) i he | ! ; Phys 
bibecudavVe tee Pauls - | Peress] 

: | 

ithe | Prici ti praia rT) jt] | 
Mt. and take and ret ar pe polartnatith = latoon 


ee ATI 


ever 
Ste 


AND 


without Compensatto 


or, wit t- 
from cle 


Wits ser] 
: : 
’ oe § 
a iii* i 
provisi 
T 
Ode) 
> 
Peitlsed 
. . a 
™iddil i 
} } 
Crit li le } 
(*¢ >] 1} ' 
t ’ 
t’}} 4 a 
—) 1; 
te . + 
; ¢ | 
{>i at ‘ 
| 
. ig 
Chas 
: | 
byPeskegrs ¢ 
| 
a 
4 i \ 
oe 4 
i j 
’ 
i il \¢ \ 
+ o, + 
ial ' 
4 | 
7 
biti-s 
, > 
~ 
Pe we 
ite, 
? , 
i i 
i q°) 
' "Fs 
+ 
‘ \\V J 
. ee 
{ 
, ; 
ity} eS 
. % 
ev? 
— - i 
the pres 
i 
' ' : 
(iicd WITT 
of cont 


, 

Pee be 
Mae CX 
he Court 


Wing 


| 

| 

i 
i 


? 


thon snd dl 


= officers would 


q*é a 
‘ ; 
,) 
t} 
i 
! i 
| 
~ 7 
; 
; | ' 
| 
' 
; 
i 
' ' 
é ’ ‘ 
} = 
- 


MRLENA 


R. R. CO. ET AL. V8. A. H. JOHNSOD. 


1. Such conduct on the part of the corpora- 


amount to a ratification of the contract, 
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tract made was in accordanee with its tern 
the court declares that : 
of construction 


niatter of law 


L power to approy In furtherance 


“does not mnvelye the power to 
of the railroad companys road-bed to 

® The plaimtill Johnson, ben 
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The court refused to give to thy bh ated every of the ain 
structions praved by the defendants, fo reasons nobler others 
thisat suid Instructions Were irrelevant evierty tee thy Isstle tor tn 

tried, and not warratited by the evidence: to which ruling of the 
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Now, the conditions ot the above obligation Is such threat if the 
said railroad company and railway company, the defendants, shall 
prosecute their said appeal to effect, and answer all damages and 
costs HW they shall fail to make their plea good, then the above ob- 
ligation shall be null and void: else to remain in full foree and 
virtue. 

Witness our signatures as such principals and surety this Sth day 
of May, ISS. 

THE Sf. LOUTS, TRON MOUNTAIN 
& SOUTIERN RATLWAY COMPANY, 
By DODGE & JOTINSON, 
~ LOGAN HH. ROOTS, 
Aff ys of Record. 
[RON MOUNTAIN & TELENA RAITLROAD CO., 
By JAMES P. CLARKE, 


, } 
Alt ty vf heecord. 


11] This bond is good & sullicient, and is approved to operate 
cis cl SUlp raced cls. 
Mav S, 1SS5. 
HENRY C. CALDWELL. 
District Judge. 


Logan TH. Roots will be satisfactory as surety on foregoing bond. 
PAPPAN & ITORNOKR, 
Aft ys fry’ cd. I] Johnson 


Kndorsed: Filed May Sth, ISS5. Samuel [. Clark. clerk. 
Citation 


fron Motunrain & TIenexa Rattnoap Company and Test. Louts. 
bon Mounrain & Sovruern Raieway Company. Plaintiffs in 
error. 

f 


(f(silaaiini 


Liperr TL. Jousxsosx, Defendant in Error. 
The United States of America to the above-named A. PTL Jolnson. 
defendant mp error, Grreeting 


4 } ‘ } } ? . } : ; ‘ 
You are hereby cited and admonished to be and appear ata Su- 
preme Court of the United States to be holden at Washington on 


} I } ’ . : 
? ‘ * . . «0 © se ° 
thi second Mond Viol Oletotwey Nt. burstloanttogn Writ of error 
ms ‘>a Pie at ! : , : , 7 " ° 
Liz filed dna thie ~ othtce of the district court] of the United 
, ,* ‘ : 
tn ¢ ‘ ; ,> tt) ‘ . ‘ ' ; ‘ aol ' ] | 
Stites JOP the Castel CUIsSUPICl OF CAPRaDSaSs, TD) tle eieha 
a ; , 
— . j ‘ ‘ ; . a y ? ’ 
division thereof, Where the Pron Mon PESRTED chdaed PLelene Reutlroad 
y oh | ¢] ~ Pht , , , “el a 
Ccorrnpaar chilled Uble’ . # iis i Noun thy) aN Sootdthrern Ratlwasy 
‘ ? . Ao &2 . *.* . . j i } : 
Company are piatntitis Herren and vou are defendant dn error, to 
ly \ seat pmye if “TEN Clbeere ii ret 4 | te} r?y me 4% ’ ? 4 t i 
Siow eat on cll Libel = £1 if eger Tie) it rerecd avablist thre 
= re rth ore = bos hy td at 
siliel percednieien Mr error, as in — 2 WOT Mn Grr e Prbecditl med. shouted 
’ : , ; a ‘ 
. ? . ; ‘ ' , ‘ ; . ’ ‘ | 
not be corrected ane WV Spe Istice stiollied bbe reer chooties Lon Line 


parties 11) that behalt, 


the 
hall 
anid 
ol- 


“nid 


day 


THE I. MW. AND HELENA R. BR. CO. ET AL. V8. A. BH. JOHNSON 1 | 


Witness the Honorable H. C. Caldwell, judge of the U.S. district 
court, at Helena. this Sth day of Mav, A. E> Tae 
HENRY C. CALDWELL. 
U. S. Dist. Judge, East. Dist. Avl 


Service ol this eltation this day thé Knowledeed hy aT live ry QO: af 
COPY this Sth day of Mav, ISS. 
A. H. JOHNSON, 
By TAPPAN & HORNOR 
| Attorneys of Peeord 


Endorsed: Filed Mav Sth. ISS3) 0 Samuel |. Clark. clerk 


113 UNITED STATES OF AMERICA, &: 


The President of the United States of America tothe honorable the 
jndee of the district court of the United States for the eastern dis 
trict of Arkansas, sitting at Plelena, Arkansas, and exer 
circuit court powers, Greeting 
because in the record ana procecamiags aus tixooin the rend then tr] 

the judgment of a plea which is in said) district court before vou, 

between A. 7. Jolson, iis plartnntitl, and thie bron Nlorn trbdt) ow lle. 
lena Railroad Company and the St. Lours, Tron Mountain & South 
ert) Railway Company, iis di fendants, a mwalbitest erro itty That 


pened, to the rent earns of the said defendants. a | thie 
complaint Appears, we, beme willie that error if anv lath been 
should bye duly corrected, nnd DL renin ~ pre 1 LEST Le | he’ TO thie 
parties aforesaid Iti this beboalt. dear 4 riii hie Nl. UT Thi ' be 
theren IVE, thant ther teded Vo "ome i] an evry og Openiy 
vou send the record and proceedings aforesaid, with thing 

eoneernimng the same, to the Supreme Court tf the U mote 


14 States, tovether with thyis writ. so that vou hat three Sepryne 


, es } , \ j } 
at Washington on the second Monday of October next. in th 


; 


sua Supreme Court to be then ued there lield. that. t reeore eae 

y's a er a :, 
procecding aforesaid berg Mispected, the salad Sper fourt ma 
eause turther to be done therein to « ery ih 
ind aceordny weld ti laws anid euste Bel Fil ylderay 
tor Tove clone 

Witness the Honorable M. R. Wa | eof the Suprem 

rte he | rit 1 States | = SLD d \l \ til 
Lord on LTheotls “deiolht hundred ‘ thit lie Th 
mependence of the United States 1 i}) 7 

SEAN SAMUEL LE CLARK 

( . 4 [dist i Court af / \ 

fur the Eastern D Lrken I | 


; _ : * » i oe 
> 4 od 1 > ae ee | & ae eye 
_ ce Le * 


Supreme Gourt of the United States. 


OCTOBER ‘TERN, 1886. 


THE IRON MOUNTAIN & HELENA RAILROAD COMPANY 
and THE ST. LOUIS, IRON MOUNTAIN & SOUTHERN 


RAILWAY COMPANY, 


Plaintiffs in kerrer, 


c's. 


A. H. JOHNSON. 


BRIEF OF 
JOHN F. DILLON 


For the Plaintiffs in Error. 
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Supreme Court of the United States, 


OCTOBER TERM, 1886. 


THe Iron Mountain & He ena R. R. 
Co. and the Sr. Lovuts, Inon M. 
& SouTHERN RatLway Company, 

Plaintiffs in Error, 


AGAINST 


A. H. JOHNSoN. 


BRIEF OF 


JOHN FF. DILLON 


FOR THE PLAINTIFFS IN ERROR. 


Statement of Case. 


THIS WAS AN ACTION of forcible entry and detainer, 
simpliciter, brought by Jounson, the defendant in error, 
against the Inox Mounrain & Hevena RatLroap Com- 
PANY to recover Possession of “that part of its rail- 


road between its junction with the Arkansas Midland 


? 
. 
7. 
: ‘ 
+ 
~ Calls Meat as * “ ~ < ~ New a 
oor ee ee _ ae ~ ~- 


leet 


Supreme Court of the United States, 


OCTOBER TERM, 1886. 


THe Iron Mounvarn & Hevena R. R. 
Co. and the Sr. Louis, Inox M. 
& SOUTHERN Rartway Company, 


Plaintiffs in Error, 
AGAINST 


A. H. Jounson. 


BRIEF OF 


JOHN FF. DILLON 


FOR THE PLAINTIFFS IN ERROR. 


Statement of Case. 


THIS WAS AN AcTION of forcible entry and detainer, 
simpliciter, brought by Jounson, the defendant in error, 
against the Iron Mounrais & Hevena Rattroap Com- 
PANY to recover possession of “that part of its rail- 


road between its junction with the Arkansas Midland 


eV cS A an Aly “ 


” 


om 


Railroad, eight miles west of the City of Helena and 
the town of Marianna, about 18 miles in length.” 
Record, pp. 1-3. 


Tue Complaint: THE PLAINTIFF below, in his com- 
plaint, sets out, as he was bound to do, the facts, show- 
ing the nature of his right—that is, facts intended to 
show that he was in lawful possession, and had the 
legal right, as against the defendant, to such pos- 
session. 

THOSE FACTS WERE, in substance, that on April 23, 
1879, he entered into a contract in writing with the de- 
fendant to grade, bridge, furnish with ties and to lay 
down iron rails furnished by the defendant between 
sald points for $29,000; that he performed the contract 
on his part, but that the defendant company did not 
pay him said sum or any part thereof. 

The complaint alleged that the contract contained 
this provision, Viz. : 

“That until said sum of $29,000 was fully paid, said 
plaintiff should have the possession of said railroad, 


and should have the right to run, use and control the 
same.” 


Record, p. 2, fol. 4; p. 18, fol. 49. 


The complaint further alleges that in September, 
LSSO, while plaintiff 


“was, under and by virtue of said contract, in the 
quiet and peaceable possession of said railroad, and was 
running, using and controlling the same, the defendant, 
with force and arms, unlawfully, foreibly and violently, 
and against the will of the plaintiff, took possession of 
the same, and now forcibly and unlawfully withholds 
} ISSESSION thereof.” | ; 


) 


Reeord, p. 3. 


1! 


THE answer (Record, p. 4) aud AMENDED ANSWER 
(Record, p. 13) denies all the material allegations of 
the complaint. It demies that the contract set out by 
the plaintiff was the whole contract ; denies that it was 
delivered absolutely, and alleges that it was delivered 
only on condition that it should be approved by the 
company’s Board of Directors, which was not done, 
and also be approved by the Indianapolis Rolling Mill 

JYompany (which was to furnish the iron), and that the 
Rolling Mill Company refused to approve the provision 
(supra, as to plaintiffs keeping possession, running and 
controlling the road; and the answer also sets up as a 
defense that the contract relied on by the plaintiff is 
void, because (a) not authorized by the company ; and 
(6) because not executed under the corporate seal of 


company. 


THe Satstr Louis, Iron Mounrais & Sournern Rat- 
Way Company is a purchaser pendente /ite, and aequired 
lawful and peaceable possession from its vendor, the 
said Tron Mountain & Helena R. R. Co. 

Record, p. 12. 


Trial by Jury.—Verdict for the plaintiff against beth 
defendants (p. 11), and judgment accordingly. 
Reeord, pp. 11, 12. 


From this judgment both companies prosecute this 
writ of error. 


Record, p. 41. 


ee ee 


Assignment of Errors. 


The Court below erred— 


Ist. In admitting in evidence the resolution of the 
Board of Directors, as shown on page 16 of the 


Record. 


2d. In admitting the alleged contract in evidence, as 


shown on page 17 of the Record. 


sd. du giving each of the charges to the jury, which 
were specially excepted to, as found in the Record at 


pp. 37 and 3s. 


ith. Ju refusing to give each of the tive separate in- 
structions asked by the defendants, as found in the 


Record at |). oe. 


Sth. The verdict (p. Ll) is insufficient, and did not 
authorize the judgment which was entered. 


Record, })}?- 11, 12. 


6th. The Court below had no jurisdiction. 


THe Bint or EXceprions contains “all the testi- 
mony in the case (Record, pp. 15-33), as well as the 
charge to the jury and the defendant's instructions, 


which were refused. 


Re eord. })}?. ich —s2), 


D 
THE CONSTITUTIONAL PROVISIONS AND STATUTES or Ank- 
KANSAS BEARING UVON THE ERRORS ASSIGNED ARE RKE- 


PRINTED AT THE END OF THIS BRIEF. 


ARGUMENT. 
I. 


‘The plaintiff's case wholly rests upon the 
validity of the stipulation in the alleged 
contract of April 23, 1879, that until the 
sum of 329,000 was paid, the plaintiff * shall 
have the possession of,said railroad and 
shall have the right to run, use and control 
the same” (Record, p. 2, fol. 4; p. 18, fol. 49). 
This stipulation was, in point of fact, not 
authorized by the corporation, and is, in 
point of law, invalid. 


The only alleged precedent authority for this stipu- 
lation whereby the compan undertook to surrender te 
the plarmtitf its right to possess, contro! and operate its 
railroad is the Directors’ Resolution of December 14, 
ISic, passed sixteen months prior te the contract re- 
lied on, and ata time when the plamtiff was a member 
of the Board of Directors, and when one T. M. Jacks was 


the COPPER ALTDN ss president, 


THag Reson Plas Record, }?. 14) . ee 


ny that the pore sicheat of this COPOTALP ELEN Is fully authorized 
sti empowered to Approve many anal all eorutracts that 
Trea hoe Hecessuiry te push forward the work of cone 


{} 


struction and make all payments becoming due and 
payable under existing contracts with contractors, and 
to do every executive act necessary to enable this com- 
pany to carry out their contract with Win. Bailey and 
assoclates ana ASSILIIS i‘ Reeord, })- Lb). 


The purpose of this resolution and the circumstances 
under which it was passed are stated in BAILEY 'S testi- 
mony (Record. }). 24). He testitied that it 
* WAS ndlopted for the special poULE py st’ of facilitating it 


settlement with contractors, in whose affairs the then 
president, T. M. Jacks, had an interest.” 


There is a contlict between Mr. BalLey’s testimony 
}. 24) and that of Mr. HORNER plartitft’s witness, Pp). 
28), Whether this resolution was mentioned or relied on 
when the contract of April 23, 1S79, was made. The 
original construction contract 2nd its assignments are 
recited in the contract of April 20, IS70) Reeord. p. L7). 

The resolution of December 14, 1877, itself reeites 
the then existence of a contract to construet the road 
held by bailes and associates——the truth of which is. 
moreover, shown by the recitals of the contract of April 
23, 1879. Now, the authority viven by the resolution 
of December 14, IS77, is, in the light of these extrinsic 
facts «of which the plaintiff had knowledge, for he was 
one of the companys directors), plain enough, viz. 
powell to make * all Contracts hece SSaTy to push forward 
the work of construction, /. +., under the existing con 
Tract, ana ~ @ d verve i eNecutive act Lecessary to enable 
this company to curry ouf their contract with William 
Bailes anil issociates or thie ir ASSICLIS. | 

This was not authority to the president to make new 


coutracts, such, for « Kiluple, as that of April 23, sit), 


but to Carry out the cist ‘fg CONMTract. 


The objection, on this ground, was made to the intro- 
duction of the resolution of December 14, 1877, in evi- 
dence, and an exception duly taken ( Record, pp. 16, 17). 

The objection was renewed in the fourth instruction 
asked by the defendant, which was refused and an ex- 
ception duly taken (Record, p. 58). 

The Court in its charge to the jury (duly excepted to, 
Record, p. 34), ruled that the authority in the reselu- 
tion of December 14, 1877, to the president “ to ap- 
prove contracts to push forward the work of conustruc- 
tion ” invested him with power to make such contract ” 
(viz., contract of April 23, 1879, including the stipula- 
tion in question) “ without submitting it to the Board 
of Directors for their approval ” (Record, }?. od). 

We submit that this resolution did not invest the 
president of the company with the power to make a new 
contract, and particularly a new contract with a stipu- 
lation surrendering to the contractor the possession, 
control and operation of the road. 

There was, therefore, no preceden! corporate authority 
for the contract of April 23, LS87%. 

That there was no subsey ut authority from the 
Board of Directors is plain upon the record. Timed. 
ately on the signing of the contraet of April 25, 1879, 

SAILEY took it to Pidianapolis for the approval of the 
Rolling Mill Co. (Record, p. 22), which insisted on cer- 
tain “changes, explanations and conditions ~ (p Dd), 
This was May 10, 1879. The plaintiff objected to the 
“second ” change, as printed on p. 22 of the Record, 
and proposed in his letter of May 10, 1ST, to Rook 
woob, Secretary of Rolling Mill Co., a substitute ¢p. 24 
The letter of Rockwoop of May 25, IS79%, to the plain- 


tiff. relates to this subject (yp). 2.) Cdr Mavs Ys [S79 


(Record, p. 27), a Board meeting of the defendant com- 


pany was called, whose proceedings appear on p. 27 of 
the Record. In point of fact, the Board ratitied and 


approved the contract of April 2S. 182, 


“subject to conditions and explanations added 
thereto by the Indianapolis Rolling Mill Company” 


(Record, p. 27). 


One of these conditions Was the abr wratlon of that 
part of the contract which stipulated to give the plain- 
tiff the might, until payment, to possess run, use and 
contro! the rallrowad. 

The piaintuff claims that Bartey deceived him and the 
Board (Johnson's Ev., p. 51). Baiey claims that the 
plaintiff was present at the meeting, or, at all events, 
knew just What the Board did | Bailey's Ev., p. 23). 

Certain it is, that the contract and the only cohtract 
a lopted by the Luan/ was one that abrouvnted the clause 
giving the plaintitf the right of possession, use and con- 
trol. We therefore repeat that it is plain upon the 
re cord Thiat the Bo urd lever sanctioned any contract 
eXcept Ole Whnel clidd wof give the plaimtitt any right te 
thie Possession, Use and coutrol of the railroad. This 
was on M > 29 IS70. and before uN work or any con- 
=] lerable work Wits dows by the plaintiff, ais he dic not 


c"t maple te thy work nnti! January, LSSU) Plaintitt’s Y., 


Reeord. p. 42>. Upon these facts, and those shown by 
‘ oe 


the record, We submit, in this connection. that the 


3 > = 


charge of the Court (pp. 54,35) as to inferring a ratifi- 
cation of the contract eontalning the change in question 
from the company s eonduet, ane Tap On such conduet 
vrounding an estoppel to deny the president's authority 


to make it, is, however correct it mav be as a ceneral 


abstract poke pe siti mas focontracts ‘us if rire *, WaSerroh- 


ied, eile atig AP tya 
i a es 


eous, as applied to the facts of this case, and as to an 
ultra vires stipulation such as the one now under con- 
sideration. 

That portion of the charge which was exeepted to 
commencing, ** Suppose, for instance, that Batuey had 
no authority to enter into this contract at that time, 
vet, dc.” down to the words, * would estop thee com- 
pany from denving its binding obligation ” (Record, 
pp. 34, 35; Exception, pp. 37, 58) had, we submit, tn 
view of the Directors’ resolution of May 28, IS79. and 
the whole evidence, no facts making it applicable to the 
case, or Which justified its being given to the jury. It 
Wits, therefore, CTrOReOTS. The COMEPALS proposition 
contained in the Sth instruction (p. 59) asked by the 
defendant ought to have been given, and its refusal was 


likewise CTTORCOUS | Reeord, [?. sh), 


II. 


If. however, the stipulation in question 
was authorized by the Board of Directors 
it was /fw cies, in the broad sense that it 
was beyond their powers or that of the 
corporation, and is invalid in such a sense 
that the plaintiff is not entitled to the 
judgment of the Court restoring him to the 
possession, use, management and control 
of the defendant's railroad. 


The plaintiff testified that he finished his work in 


January, ISSO) Reeord. p. 42). He alleves in his com- 


10 


plaint that the defendant's seizure of the round Was In 
September, ISSO, and that he “ was then running, using 
and controlling the same” (Reeord, p. 3). The Railroad 
“Company which had the franchise to own and operate 
its ron, Wis wholly ousted from its exercise, ana the 
plaimtiffs complaint as well as the testimony shows 
that the plaintiff, and he alone, * was running, using 
and controlling railroad, thie COMPAL Ss directory belny 
Withoutany voice or ceerernie s in its management. When e 
did the plaintitf derive this authority? Such authority 


niust cotne from two sources, 


First. The State must, by some legislative act, con- 
fer pron the corporation the power to delevate the ex- 


ercise of its corporate franchises to an individual. 


Neco, The corporation Initist have exercised, in the 
Inanner prescribed, the power thus given to it in the 
platmtitts fave) 

lt is fA att Leaperestitial principle in the law of COPpPOrA- 
thowis th if then franchises itt personal to the COPpPOPria- 
tricot. canned Incapable of trausfer or allenation without 
levastutive authority, The charter of the defendant 
company is in the usual form (see Point TLD. ta fra) and, 
? fey ali # provides 5 

ne”. 4 Thriaat the brotectinte grove rine nt of the 
affairs ot thy COPEDDP ERED stared] lie vested in tt Board of 
Directors, twelve in mutuber, a majority of whom (the 
prreesicle nf bye LTiLf’ aonye shall te t (puoi for the transaie- 
thon of byuasdne 2. 


Record, p. 20. 


ae bicve’. IT is that thie fr bichises of it corporation Ciablihiet 
be sold on execution without legislative provision to that 


effect. Ln such Is thee se ttle aw of Arkansas. 


% 

at 

i 
* 


Ll 


Nor without legislative sanction can the corporate 
franchises of a Railway Company be mortgaged. 

Nor for the Siithe: renwsol can thes be transferred ly 
lease, so asto authorize the lessee to hold the property 
and exercise the franchises that were conferred upon 
the lessor. 

These are well-settled principles in the law of Rail- 
Wit Corporations, Thies are thus summarized by 
Morawetz on Corporations (2d Ed.), section L120, where 
the case of Thomas vs. West Jersey RoR. Co. 10D ULS. 


71. 1s referred to. Section 1120 is as follows: 


* SECTION 1120. A Railroad Company 
cannot sell, lease or mortgage its Railroad 
in the absence of express authority. 


* Tt is plain that a corporation which has received a 
grant of State aid to enable it te aceomplish it public 
Purpose has ne bnnnpolie| authority by its charter to deo 
ans act Which would defeat this prribprerse, 

Any transaction Which would clisable the corporation 
fren performing its Obligations te the State would be 
prohibited by law. sited tlleasal, I critisne: if went bivalve 
both itt unauthorized eXercise 7D corporat prrweel sitnel 
the violation of a public trust. 

ln Thomas vs. West Jersey Pelreosad CConnpeany, dus 
tice Minver, delivering the opinion of the Supreme 
Court of the United States, said : 

' Where it corporation, like it rattled COOPERD RATAN , lias 
vranted tot by charter a franchise intended, mn large 
Ineasure, to be exercised for the public creme dl. the clove 
performance of those fiimetionms, rr Phas thie copsideration 
ot the public pereenit, canis contract which dissboles the 
corporation freon performing thicrs firmetions, whet 
iti lertakes., without the consent of the State. to trumuster 
to others the rights and powers conferred by the ehag 
ter, and to relieve the grantees of the burden whielb it 
Hn poses, IS it violation of the contract with the State, 
and is voud iis uyainst publre proliey., 


fe it has bee l decided. therefore. that it rallroad COnli- 
prectis cannot make a valid sale or lease of its railroad, 
or of this property essential to the operation of its 
railroad, in the absence of CAP Pess authority from the 
State. Soit has been held that a railroad COMpany 
cannot make a valicl Mortage of its property Without 
the consent of the State ; for by foreclosure of thie 
hiortvace the corporation would become disabled from 
performing its duties to the public. 

* A railroad company cannot. sell, or lease, or mort- 
ace its road to another COMPANY, even though the 
latter undertake to keep the road open at all times for 
the useof the public; for a corporation has no implied 
authority to delegate the performance of its publie 
duties to another COMPLY, 

“The same rule undoubtedly applies to anv other 
company Which has been empowered by the State to 
establish its works through exercise of the right of em- 
Inent lomain, or Which heas received Stute lel 1) its 
enterprise in any other form.” 


See, esp erally, Lord CALRNS judgment quoted at the 
end of this aryulnent, 


lutiva. }?. i) 


\s we showin Point LIL., ‘afra, the legislation of 
Arkansas is in accord with these principles, 

ven Where the power of allenation, lease or other 
transfer is authorized, the power Is not one which, 
Without + press pros Ision to that effect, can be exercised 
by the cdhrectors. westhout the sanction it the shareholders : 
id such sanction is expressly required by the Cousti- 
tution and Statutes of Arkansas (see Appendix hereto, 

TH (HARGI Which the (Court vave Reeord, }?. 4) : 
and the instructions asked by the defendant, which it 
refused and to which exception was duly taken: Record 
}?. Os show that the Court below Was of thi Opinion 


that if the president of the defendant corporation, 


even Without the eX press tuthoritv of the directors, 


te ee ’ 


eg. DE RE 


i de ee ee. 


made a contract authorizing the prlecratatl as contractor 
to run, use nid control the defendant's rathroad, this if 
acted upon with a know ledue of the COTEPREILS atl its 
officers would * amount to a ratifieetion of the contract, 
or, What is the same thing in legal effect, would estop 
the company from deuving its binding obligation 
(Record, p. 35). 

The stipulation in question if valid was in legal effect a 
mortgage of the railway, putting the mortyagee in posses 
sion, and as such it was invalid, because (7) not created 
in the Tnhithher required by the laws of the Strate, cme 
(4) it was not in the form under seal and in the pres- 
ence of witnesses required for the conveyanee or 


transfer of lands or estates or Interests theerern. 


1, Railway Hiortuices, hy the Coustitution of 
Arkansas (Art. 12, See. 8, printed in the Appendin 
hereto) require the sanetion of a tiajority of thie 
stock, given at a shareholders meeting, of which 


not less than OO days notices must be given. 


if3) The Stiututes of Arkansas re cyuadee ““orlive Viathices ot 
lanl tw bye hy lead] ss, ©. 50) sanel te) bye executed pti 


the presence of twee withe esses (Ssea. Geb). App nediX 


\ cde ec Irnipelies tt pstriutnent tlre sersal. anid yee 


prorate ser! Is ecortaroly necessary to any bastriltment 


Which shall operate aS ot tnortunce 
Koehler vs. Black River, &e., Tron Co... 2 
Black. who 


But the Court went further and declared inp its char 


to the jury that 
Picsl cyt fespocltele entry strait 


se Proasmoueh as this Is gate sae 


detainer it is really mot matter! to consider the contrac! 


a eR = mem 8 


A OE RE 
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or the legal rights of the parties under it further than 
to show how the plaintiff came into the possession of 
the road and = the quality of that POSSeSslon of (p. 33). 
And again (p. 36): “ But, as stated before, this case 
does not turn Upon the validity of the contract or the 
legal right of the plaintiff to the possession of the road 
thereunder.” 


On the legal principles above referred to and on the 
vrounds set forth in Point TEL, iv777, we insist that 
these views are erroneous ana unsound iis applied to 
the plaintufs action against the Railway Company. 
Besides, even in an action of Forcible Entry and De- 
tuiner the plaintiff must show /viwty/ possession and 


egal right to such possession. 
People vs. Reed, 11 Wend., 157, 158. 
People vs. Van Nostrand, & Wend., 50. 


And under the Statute of Arkansas ‘the right to 
the possession cana the extent thereof 9 (Sec. 33565) TLits 
be inquired into: and under section 5568 the Court 
cannot render hucdeiment, is in thie vise at bar Record, 
p. LL), awarding restitution, Where the plaintiff has no 
richt tor thre prams sS1OL. 

In the People vs. Lered, supra, itis said: 


*Luthe case ofthe People os. Van Nostrand  OWendell, 


rien See - aes ide 
Mh LD Weas bath ialedt Thal. uneder Tlie Revised sstiittife s.the 


iture of the estate need hot be set forth m the mdiet- 
ent, and that possession alone was sufficient. For 
Tike mike of tiuaviner the plement sania proot avree’, and 
TI tT tire © Ounrt tp \ “tt thriat thie coluplainant Is entitled 
to restitution, it ts certains proper to state the com- 
plaimants Imterest truly But he is now entitled to 

Pxiifl 4 . f j fiat 7 air JJISSESS ss . 
Savage, C.J, 11 Wend., 159, People vs. 

Reed 


* 


Lo 


III. 


An action of forcible entry and detainer, 
as authorized by the Statutes of Arkansas, 
did not lie in the plaintiff's favor to re 
cover the possession, use and operation of 
the defendant's railroad. 


The well-known English statute of forcible entry ane 
detainer—5 Rich. IL. C. 7, forbids an entry upon lands 
to be made by the owner © with strony hand ora mialt 
tude of people, but only ina peaeeable and easy man 
ner. 

Mn. WASHBURN, | Real Prop, b> ef NOU., (Liscusses 
this statute and states the construction it has received. 
The veneral result of the Cases, benelish and American, 
bea, that although the owner enters with the preohiiby 
ited force anid violence, the entry ts crowd, suniel While if 
mav subject the owner so entering to an tnidtetient 
for ne foreible entry (oy beset of this jie ices, at cloves tet 
take away or affect the owners common-law right of 
Justifving In an action of trespass yuare claus, ane 
hence, ihe; vine tenementum Is a revenc| ple a to suelo an 
action. Accordingly, KENT says (4 Com. TITS 


“7 prlesse Of liherune tencmentum is a wood justiti i 
tion in an action of Tresputss hy thie prarty for the enters 
and expulsion. | 

“A Simian STATUT to 5 Rich. Ii., C. ¢—** has 
SiuVs Wasnt nN | Rea! Prop sbadad bpereeny J Misses dul 
most or all of the States 


Sucha statute was passed ou \rkittisaes Ral 


Tlie following Words 


‘Forcmpere Exrrny anp Devatss Neo person On pel 


Sf bts still hie te tts ' ' thé yr 
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ments or other possessions, but in cases where entry Is 
given by law, and in such case, not with strong hand 
nor with multitude of people, but only in a peaceable 
and easy manner; and if any person or persons from 
henceforth do to the contrary, he shall be taken and 
deemed to have entered with force and strong hand, as 
is hereinafter provided, and it shall not be deemed 
necessary for the complainant as hereinafter named to 
Inake any other proof of the forcible entry and detainer 
with strong hand or of the forcible detainer only than 
that he was lawfully possessed of the premises and that 
the defendant unlawfully entered into and detained the 
sume from lim or them” (laws of Arkansas, Revision 
I835 of Steele & Me ‘ampbell, p. 260). 


This statute, it will be seen, was limited to forcible 
“entries into any lancls, tenements or other Pposses- 
S1On. 

And so is the present Arkansas statute upon which 
this action was brought. 

Arkansas Digest (Manstield) of Statutes, ISS4, Secs. 
S846, 3547, printed in the appendix hereto. 

The Tro~n Mountain & HELENA RAILROAD COMPANY 
Was Incorporated by the Legislature of Arkansas by an 
Act approved December 51. 1860, 

THe CHARTER is In the usual form. 


It authorizes the company 


‘to construet and complete its rullroad,” = * 

* and to trahisport, take nicl CONVEY property ana per- 
SOS Lp on such railroad” Sec, oF vests powers of 
Management In the Board of Directors (See. 7), and 
provides Sec. 15)" that after the construction of said 
railroad, the company may collect tolls) from any per- 
son who ret ride, or transport merehandise or any 
other commodity on the same.” 


Coider the Laws of Arkansas the power of operation 


and management thus conferred upon the company are 


* 
; 
$ 
s 
i 
r 
* 
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inalienable except that the company may make a mort- 
gage of its property and income, but not 


until the consent of the persons holding the larger 
amount in value of stock shall-be obtained at a meet- 
ing held after notice given for a period not less than 
sixty days, in pursuance of liw ~ (Constitution IS74, 
Art. XII. See. 8, reprinted in Appendix hereto. Mans- 
fields Divest, Sec. OASS). 


Railway companies may consolidafe if two-thirds of 
the stockholders ratify and approve of the same at a 
shareholders meeting duly called and held. 

Manstield’s Digest. Sees. S51TL, 5512. 


So railroad companies in Arkansas may © se//, lease 
or otherwise Ti sprose of the Whole ar ‘try pert of their 
roads, franchises and other property to any connecting 
railroncd COMLPHMINY, but the Sillne rust be ratified hy ad 
hiro-lhirds role of the isseahe pital shock.” 


Manstield’s Digest, Sees. 5526, 5550, 5551. 


NoW, THE POINT WE MAKE ts that if the directors’ rese- 
lution of December I t, IS7i, AISClSse Lavpre, authorized 
the president, in ISTO. tomake rerW contracts, an Wis hot 
colifined to doing acts to carry out the then existime con- 
tract, as we have maintained abowe, the directors had 
ne authority to authorize, Without the required Coneur 
rence of the stockholders, any stipulation delegating to 
the plaimtitl the muht te POssess, lst and Operate the 
defendant's railroad: that if they dil so the aet 
was w/tra erres, and in the faee of the leuvislation 
of the State: and that if the pluntiff under such 
circumstances came into the POSSESSION of the defend- 


ants road. he would have no right to hold it —ne melt 


a i linen lll aa 


ls 


to operate and use it; and the railroad so in his pos- 
SeCSSIOU is nos * lands, tenements or other possessions 54 
of the plamtiff within the meaning of the Arkansas 
Statute of Forcible Entry and Detainer. See 
Reed vs. Lawless, Littell’s (Ky.) Select 
Cases, L544. 


THE POLLOWING CONSIDERATIONS SUpPoRrT—demon- 
striate the sotnness of the pont Which We make : 
That the Whole class of decisions, such, for instance, 


as those i 


Which it as held that  sfefefes providing tev 
the pele mption of real estate do not apply to railroads 
(Hammock vs. Trust Co., 105 ULS., 97); that statutes 
providing for the sv/e or real estate on erecution do not 
apply to railroads (Covington Bridge vs. Shepherd, 21 
Howard, itz: Morawetz On} Corp. (2 hil.) See. 1125, 
ana Ciist's cited) . that mechante lien statutes the inappli- 
cable to rathroads, unless clearly so expressed, or, when 
applieable at all, that the lien attaches to the whol 
railroad nd not Toa specific prrart of it (2 Wood qi 
Railways, Sec. 20S, and cases cited), all these classes of 
decisions are grounded upon the one underlying prin- 
ciple, that the road-bed or right of Waly of a rvitroad 
COLELpHALEEN ots tic real estiile Ln thie ustial Sth Ti of the 
word, tnoits hands or for its uses: but in its hauds and 
for its Uses is muerel ali «fy Purl wrnce to the rroonchise, 
Linder the laws ot nearly dl. if net quite all, the States, 
whe nha rare ul COTIPMALLY, by abandonment aor other act. 
nsdicates or discloses a severance of the realty from the 
franchise, the use of fand immediately reverts to the 
owner of the fe 

Lo Lith, if li is rene 1 the t th We Ll-constdere 7 CAUSOCS, thet 


mv contract of a ratlroaud. whereby it stipulates to disuse 


anv partof its chartered line, is w/fea cores, and leaves 


- 
a = 


Se ee 


- " 
_ _— 


rth, that the stipulation for possession and use tn this 


the COMpany, the contract won obstant , subject to luah- 
damus, requiring it to operate the whole of its chartered 
line (State vs. Hartford, &c., RoR. Con, 20 Comm. 558). 

It would Seen, therefore, tw follow beirst, threat it is 
not competent for a railroad, by contract or otherwise, 
to dissever from its franchise any part of the realty at 
OWS, used for the operation ot its pert L. certamaily bi si? 
far as to prevent if from eXereising its franchise over 
the Whole of its chartered line : secosd/, that it is tieom 
petent for a railway COPMPEP MATES , quite aside fron anny 


question of a severnnee of the realty from the fran 


oe i NR RE A ne en 


chise, to disable itself by contract from pertornaing its 
charter duties ; /Air/, that if ‘ttn such contract could 
have that effect, it nevertheless cannot have the etfect 
to vest In the other contracting party the rivht te hole 
the property, for thre renson that the use hits, ly the 
vers operation of the contract. reverted to the owner of 
the fee: fourth, that an action to recover the Prosses 
sion, use and operation of a railroad is not within the 
statute of Arkansas of forcible entry cniel detaier, 
which, like the statute of Iinelancd, from whiuiel it os 


copied, is restricted to lands ane tenements prorped nel 


case must be considered as an atte biapot, bry the officers, 
to create, by private contract. a lien tiprorty Chae road-bed 
of the company in a mode which is at variance with the 
stutute ot Arkansas. revarcding Hens on rathrouds 1 that 
State, snc Is, therefore, agaist thi public poles of thy 
State, as declared tn its statutes 

The plarntif? has mistaken his action. If he was a 
creditor and had any equitable right under his contract 
to retain the POSSESSION or to reeeive income of the 


rallwa bie shoul have sreotie’ Intoa (‘ourt 7) (Chancery, 


2) 


and he could have had a Receiver at least of the in- 


COLLe of the road, anil finally, it proper decree 


(Covington Bridge vs. Sheppard, 21 How., 112; Foster 


vs. Fowler, 60 Pa. St., 27; Lord Carrxs’ Opinion, ifr). 


. 


He precipitately tried the * short cut” of an action for 


forcible detainer, which cannot be held to apply to a 
railway, since that would involve the right of the 


president or directors to turn over the manage- 


ment of the railway to the plaintiff and a correspond- 


ing right in him to possess. use and operate the same. 

The reasons why this cannot be done we have before 
given, aud they appear, in the judgment of this Court, 
in Thomas vs. West, Jersev R. R. Co., supre. 

We conclude by reinforcing these reasons by the 
following extract from a leading judgment of Lord 
Carns, and submit that if apphled to this case the judg- 
ment below must be reversed, 


fnoa case before the English Court of Appeal in 
Chancery, LL pon the question of appointing it Receiver 
of a railway company in behalf of mortgagees. Lord 
CarmNs said: “Tn addition to the general principle that 
the Court of Chancery will not in any case assume the per- 
Inanent management of a business or undertaking, there 
is thst per whiety tif in the usicke rhahing TL roailivay which 
would, in my opinion, make it improper for the Court 
of Chancery to assume the management of it at all. 
When Parliament, acting for the pubhe interest, author- 
izes the construction and maintenanee of a railway, 
both as a liigehiwaes for the public and as a road Lipvon 
Which the COMM PUENTE themselves become carriers of 
passengers and cons, it conters Powers and LE poses 
duties and responsibilities of the largest and most im- 
portant Kind, and it) confers and imposes them upon 
thie COMM ADS Which Parliament has before it, and Upon 
hit other Lent ot persons, Thy a, pow rs mest he ¢J¢ - 
culed anid thene chute ‘ clase harqed hy the CONE PTY, They 
cannot be de leqguted ov transferred. The COME IMY well 


ar <2 (saae. adel hi ts serrerals. ror uf corporation erhseieed 
aed othe reeane : hast fh, /'¢ sponsibility will hi thet of the 


ee 
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company. THE COMPANY COULD NOT, BY AGREEMEN?, 
HAND OVER THE MANAGEMENT ©} ftit: RAILWAY to TH 
DEBENTURE HOLDERS. Tt is lmpossible to suppose that 
the Court of Chancery can make itself or its officers, 
without any parliamentary authority, the hand to exe 
cute these powers, nial all the Phone Hi possi ble Whieets at 
is obvious that there can be no real and correlative re 
sponsibility for the COMSECTOTIOES of ttn Hupertect 
management. [tis said that the railway company cid 
not object to an order for a manager. ‘This may well 
be so. But in the view | take of the case, the order 
would he lMproper even if rice on othe CAP PeEss muree 
ment and request of the COM pany. 
Per Lord Carns, in Gardner vs. Leomeden, 
Chatham A Dover I. ht. laa he 
ports, 2 Chan., 201, 212 


IV. 


This suit is not a suit of a civil nature 
at law or in equity. and the District Court 
of the United States for the Eastern Dis- 
trict of Arkansas, had no jurisdiction 
thereof. Nor does it appear that the value 
was sufficient to give jurisdiction. 


Vv. 


The verdict is insufficient to support the 
judgment. 


Dhue netion fev feooreytole entry and detnuluer Is talon 


(otis it) its nature Proceedings til levy thie steatuite: ate Chae 


ee ere 


Ie on ae a ei al oer 
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earlier days were in their nature criminal, for the re- 


dress of a wrong to the public done by a breach of the 
peace, ' The statute was not intended to confer rights, 
and the main object still is to preserve the public peace 
and prevent parties from asserting their rights by force 
or violence, though by gradual additions the remedy 
had become in effect a private as Wellas a pubhie Ohe 
(see 3D Waite’s Act. and Def., |). 395, Sec. 2. Wood vs. 
Phillips, 43 N. ¥., 162: Small vs. Gwyn, 6 Cai, 447 ; 
Bowers vs. Cherokee Bob, 45 Cal., 495). 

Under the Statute of Arkansas, a verdict in proper 
form should tind the defendant yui/fy or not guilty of 
the essential elements of this charge (Manstield Dig. 
Ark. Stats. [SS4, Sec. 5364). For example: A’ verdict 
yy it juny in ith action fora forcible ener ana detainer, 
that the defendant is vuilts of holding POSSESSION dloes 
not Warrant a judgment for the plaintiff} such a finding 
hot being responsive to the comptlamt, The forcible 
entry should be proved (see Wall vs. Goodenough, 16 
Plis., 415). In the case at bar, the verdict was: “* We, 
the jury, find for the plamtiff, and that he is entitled 
to the possession of the railroad herein mentioned ~ 

hiew., I). ldo.) ‘This verdict tinds neither of the defend- 
tlits riilts of a forcible entry or detainer, and, there- 
fore, furnishes no proper foundation for the judgment 
of the Court below that the plaintiff recover from the 
defendant the POSSeSSlOn of that port of the ratlroad in 
controversy from the St. Louis, fron Mountain and 


Southern Railway Company. 


SP Oe RA RB Bm 5 
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APPEN DIN. 


Existing Arkansas Statute as to Forcible 
Entry and Detainer, extracted from 
Mansfield’s Digest of Statutes of Ar- 
kansas of 1884. 


Sec. 35346. No person shall enter inte or Lippe ain 
leneds, tehelients or other Possession, sniel cletiein ated 
bold the same, but where any entry is given by law 
sinned then only in i peacerhle beaztbetie? 

Sec. 3347. If WHY person shall enter inite on TT 
ini lames, tenements or other POSSESS TOLS, shiek chetaan 
cl hold the: Same with force ane strony liseticl, con wath 
Wea ports, (ol breaking Cope n thie (hOOrs nid windows tl 
other parts of the house, whether any person be ino 
not, or bry threatening te kill. binsetien cor boeecat thy pearly 
in} POSSESSION, oo} Iry stich: Words sued metioms as have a 
ricaturcel teenecle hey to exeite fear on (pp rehetston of cian 
ver or bv putting out of doors, or carrvings away the 


coods of thre praerts 1D Prossessioi, or bv bilesribies presen 


saboly edict th I! turnin, cit \ berbare tr Pricedatectebtige tes 
threats. or other errenmstaneces of terror. the purty te 
Vield possession > im stich case every person so offend 
brie stint iw beveepnne ‘FLULTITN 7) perbardiase ents ptbhel ole 
tutmer within the meaning of this act 

Spc. 3348. When any person shall willfully and wit! 
foree roll Over anv lands. tenements. or othe phOnses 
stous. after the determination of t titte Tor Wihiket 
Thie’\ Were cletisedt or let. te hail Petit osbaiel Ppecvied Dla 
siiliie niiawtulls shia bey feopers cero ostiit bial cr rer ! 
pray Tiger ve it Chierelor wie chide atact cedteer cleeluan Pracaede 
bh) Writings for the delivery of prossession thereol | t) 
persons diavinngs the right te stich possession, libs iy 
‘op setfoorgpers hice Pl re'tiise fT stint sije'l prs teal AALS | Siad’f 
preePsan sdistll bees cheeenmect cult ant itt bateiaawitil chetiatties 


*py*> ‘ ’ 
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extend to and comprehend all estates, whether freehold 
or less than freehold. 

Sec. 3350. The aforesaid forcible entries and de- 
tainers and forcible and anlawful detainers are hereby 
made cognizable before the Ciréuit Court of the county 
in which any such offenses may be committed. 

Sec. 3365. In trials under the provisions of this act, 
the title to the premises in question shall not be adju- 
dicated upon or given in evidence, except to show the 
right to the POSSeSSLON, and the extent thereof. 

See. 3367. Neither the judgment nor anything in this 
act shall bar or preclude the party injured from bring- 
ing his action of trespass or ejectment, or other action, 
against the ageressor or party offending. 


Conveyances of Rel Estate, Chap. 27. 


Sec. O45. The term “ real estate.” as used in this act, 
shall be construed as co extensive in mening with 
ay lands, tenements ana hereditaments, funnel is eni- 
bracing all chattels real. 

Sec. O59. All lands, tenements and hereditaments 
mav be aliened and possession thereof transferred by 
deed without livery of seizin. 

Sec. 650. Deeds and instruments of writing for the 
Convevance of real estate shill bre executed in the pres- 
ence of two disinterested witnesses, or, in default thereof, 
shall be acknowledged by the grantor in the presence 
of two such witnesses, who shall then subscribe such 
deed or instrument for the convevance of such real es- 
state: and when the witnesses do not subseribe the 
deed or instrument of writing aforesaid at the time of 
the execution thereof, the date of their subscribing the 
same shall be stated with their signatures. 


Railway Mortgages. 


CONSTITUTION 1874, Art. 12, Sec. &. 


No private COPrporation shall issue stock or bonds, 
except for money or property actually received or labor 
done, and all tietitious increase of stock or indebtedness 


wt 


shill be void ~» hor shall the stock ‘ne bonded onde DE dnews 
of any private corporation be Increased except in) prur- 
suance of general laws, nor wif// the consent of the per- 
sons holding the larger amount in value of stock shall 
be obtained at a meeting held after notice given fora 
period not less than SIXty clay sn pursuance of law. 


Chap. 110. Mortgages. 


Sec. 4742. All mortgages, whether for real or personal 
estate, shall be proved or acknowledged in the same 
mahner that deeds for the conve vance of real estate are 
how required by law to be proved or acknowleduwed ; 
ana when St proved or acknowledged shall bre recorded 
if for lands, in the county or counties in W hich the lanes 
he, and, if for personal property, in the county in which 


the mortyagcor resides, 


Chap, 60. Executions. 


SEC. SOO]. The following-desecribed property shall be: 
liable to be seized and sold under iauny execution tpn 
any judgment, order or decree of a court of record : 

SixrH. All real estate, whether patented or not, 
whereof the defendant, or any person for his use, was 
seized in law or equity on the day of rendition of the 
judgment, order or decree whereon execution issued or 
at any time thereafter. 


Prohibitions upon Directors, etc. 


ConsTITUTION IS74. Anv. 17, Sree. 5. 


Ske. O, No president, divertor, officer, agent or em 
plove of ahi rallroned ar canal COTMEPRATLN shall bye inter 
ested, directly or indirectly, in’ the furmishing of mate- 
nals or supplies to such company or in the business of 
transportation as a common carrer of freigeht OP puts 
sengyers over the works owned, leased, controlled on 
worked hy such COTp ALS . bor in any arrangement 
which shall afford hire ed veannteaces ous terns or pr ater 
facililities than are offered or accorded to the publre 
And all contracts or arrangements in Violation of this 
section shall Sn void, 
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IN SUPREME GUURT U. 8, 


OCTOBER TERM, 1886. 
Iron Mounraixn anp Hevenxa R. K 
(Co. ET AL. 
AGAINST 


A. H. Jouwson. 


Forcible Entry and Detainer wil. not 
lie in this Case. 


In support of Point LET, page, 15, in the former brief 
of the plaintiff in error, that Forcible Entry and De- 
tainer will not lie in this case, we submit the following : 


THe Consrirution anp Laws oF ARKANSAS, IMPLIEDLY, 
IF NOT EXPRESSLY, PROHIBIT THE MAINTENANCE OF THIS 


ACTION, 


The Constitution of Arkansas provides : 


* All railroads, canals and turnpikes shall) be pad/ie 
highways, anil all reailye mics ane canal COMP ALES shall byes 
common carriers,” , 
>»... } » . ‘+ ~. } . ‘ " S ‘ 5 ere 1] ee 4 
Vv the term “rightof way is generally meant a pri- 


vate way, Which is an incorporeal hereditament of the 


») 


class of easements in which a particular person, or 
particular description of persons, have an interest and 
a right, though another person is the owner of the fee 
of the land in which it is claimed (Angell on High- 
ways, 3 Ed., See. 1). This railroad, the possession of 
a part of which is sought in this suit is not simply an 
easement or way—a private way—but aio lighiray,. 
Hisziways are public roads which every person has a 
right to use (Angell on Highways, 3d Ec, See. 2). 

Prominent among highways are turnpike roads, 
which by the Constitution of Arkansas are placed in 
the same class with railroads as public highways. The 
Legislature has power to authorize a turnpike com- 
pany to lay out their road Upol a common public high- 
way (State vs. Hampton, 2 N. HL, 22; Turnpike Rd. 
Co. vs. Smith, 15 Barb., 355). In short, the ease- 
ment enjoyed by the public in a turnpike road is 
vested in the public as much as that of a common 
highway (State vs. Mame, 27 Conn., 641). 

“We think,” said Saw, C. J., * that a turnpike road 
isa public highway, established by public authority 
for public Use, and is to be revarded as it pubhe Crise. 
ment, and not as private property. The only difference 
between this ancl a COMMON highway Is, that Instead of 
being bude at the public CAPetise in the first Instance, 
it is nuthorized anal leicl out ly publie authority, ane 
mide at the expense of individuals in the first Instance, 
and the cost of construction and lnaintenance Is relm- 
bursed by a toll levied by public authority for the pur- 
pose. Evers traveller has the same right to use it, 
paving the toll established by law, as he would have to 
use any other pubhe highway ~ (Com. vs. Wilkinson, 
16 Piek., 175, 177). 

Therefore, it Was held in this case that ih indictment 


would lie as for ao puh/re nuisance against ans person 


placine obstructions pom a turnpike road, 


4. 


So a railroad established and existing under an act 
or charter of incorporation, like a turnpike road, is a 
public highway as declared by the Constitution of 
Arkansas, but only to be used in a different mode 
(Angell on Highways, 3d Ed., Sec. 18). 

So, also, as in the case of a turnpike road, it Is com- 
petent for the Legislature to grant authority to a rail- 
road corporation to construct its railroad on and along 
an existing road or highway (Springtield) ws. Conn. 
River R. R. Co., 4 Cush., 63),a power which the Legis- 
lature of Arkansas has exercised by authorizing rail- 
ron companies “ to construct their road Upon OF ACrOSS 
anv stream of water, watercourse, road, Aighiway, rail- 
road or canal which the route of the road shall inter- 
sect ” (Manstield’s Digest Ark. Stats., See. 5447, Sub. 
Sec. 5th). 

Thus it will be seen that railroads in Arkansas are 
public highways, and that, es such, they have only a 
right of Wav or easement over lands, that thew cannot 
eq uire greater Interests im lands over which they 
pass or have a right of way simply, and that such right 
of way or easement reverts to the owner of the land, 
when the ratlroad COTATI Ceitses to use it for the pruur- 
pose of a highway (3 Kent Comm., l2th Ed., p. 452, 
and note “dd ": Sedwick and Wait’s Trial of Title to 
Land, Sec. 130, ef see). 

We contend, therefore, that this public highway, it 
portion of which this pelatnitif? would recluee to bis ps 
session in this formoof action, is incapable of such pos- 
session as that a deprivation of control, even by force, 
would support this action of forcible entry and detainer. 
Can there be a technical and inviolate POSSESSION of that 


Upon Which all thy world Piet ehiter. anne thie oOwMbher ra 
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not refuse admission, nay, as to which the laws make it 
the duty of the owner to freely admit all who would 
enter for legitimete purposes, upon the payment of com- 
pensation, reserving to the owner a mere Srunchise to 
Operate anidtake tolls? Isa railroad a c/ose, as to which 
the railway company may claim and maintain an exclusive 
right of possession? Is it not rather, on the contrary, 
open to the world, a public avenue of commerce for the 
transportation of freight and passengers, as distinctly 
except in the manner of its use,a highway as the streets 
and avenues of a city, or the country roads of Arkan- 
sas? The Constitution and laws of Arkansas answer 
all of these questions in the affirmative as unequivocally 
as language can be framed for the purpose. 

Then, ih forcible entry and detaimer be iadntained 
for the recovery of an easement or public highway ? 

We -have found no case in which a third party, hav- 
ines Ih Interest in) the soll or lencl, hits been allowed to 
rsinteern foreible entry sonal detalner, ejectment or other 
similar action for thie recovery of the POssesslou of it 
railroad, right of way, easement or highway of any kind, 
and we submit that such an action has not been and 
eannot be maimtamed. If the plamtit? has rights, such 
ashe claims im this case, he should seek them in an- 
other way. Forcible entry and detainer is not his proper 
remedy, 

In Wood vs. Truckee Turnpike Company, 24 Cal, 
474. ts; ESS, the Supreme Court of California Suv: 

“The * wav’ is an easement and consists in the right 
of passing over another man’s ground (Washburn on 


Kasements, LOL). [tis an Incerporest!| hereditament and 
servitude tiposed npon corporenat property and not a 


Shia litaial pre 


‘ 


part of it. df gives no right to JMISSENS 
pha cel "J : ’ oo = , 
whieh it os dimposed, buta right merely to the party in 


1 


+ | 


whom the way is vested to enjoy the way. Neither is 
it considered that the owner of the w: ay is entitled by 
reason of such ownership to the participation of the 
rents and profits arising from the land upon which the 
ensement is imposed (Washb. on Easements, S). The 
deed of the way and of the right of way woul | pass to the 
grantee no title to or interest inthe land. * * * The 
authoritative definition we have viven of the term ‘way’ 
shows that neither land, nor rents of land, nor profits 
of land, wor CY POSSESSON IY rights in lend ave ineluded in 
its meaning. If the plamtifs then took anything by 
the term ‘road, they took nothing but a right of way, 
and it is well settled that the action of ejectment will 
not lie in favor of the party to try lis right to enjoy an 
easement, nor willit le against one claiming an easement 
in land to try nis right to enjoy it (Childs vs. Chappe, 
5 Selden, 246, 251: Wash. on Eas., 568). And the rea- 
son Is ne Seta the very subject miatter of controversy 
is incorporeal, It is for that reason that an easement 
‘lveth in grant and not in livery. It is for that reason 
that the ower ofa wry eornnol ly lisse bre f or oll pecise 
ousted of it: he ean only be * disturbed” or * obstructed ' 
in its enjoyment, and for such injury the remedy is 
hy clion tise thie Ciine aft CCsessee ahh laure ‘ee hy hilly tse equity 
(See also Smith vs. Wigein, 48 N. H., 105: Northern 
Turnpike Road Company vs. Smith, 15 Barb, 555 ; 
Snyder vs. Warford, 11 Mo., 515; WKelloge vs. Malin, 50 
Mo., 500; Ammant vs. New Alexanelria, ete., Turnpike 
Road, 15 Sere. & KR., 210.) 


If foreible entry and detainer will not le for thes 
COVvery of the } mssession of a right of Way OF ensement, 
or fora highway which belongs to the pubhe, and can 
not belong to or be possessed by any individual other 
than the owner of the land when the public ceises to 
use it, how can this action be maintained ? 

Unless the term * other POSSESSIONS. as useddin the 
statute of Arkansas relative to forcible enters ane «lb 
tainer, Includes personal property or mere easements, 
this action cannot be maintained. We bellewe that we 


have shown that the property sil | for here be rresnt tae r 


( 


land nor such interest in land as will support a claim 
of possession, and, therefore, cannot afford a proper 
foundation for this action. We presume also that it 
will not be insisted that this action can be maintained 
for personal property, even if the term = ‘ Lossessions 7 
is sometimes used in speaking of personal property. 
We contend that the term “ other POSSESSIONS, is usec 
in the statute in question, must be construed to include 
only land or something attached to the soil of which 
the Sheriff can deliver possession, and upon which an 
entry was possible—something visible and tangible 
besides railroad ties, iron rails and rolling stock, which 
are not fixtures, or so attached to the soil as to con- 
stitute a part of it, the possession of which is the subject 
of this suit. 

We invite the attention of the Court to the decision 
of the Court of Appeals of Kentucky in the case of 
Reeves res. Lael SN, Laittell’s Select Cases, L344, and the 
pointed application of this authority to the present 
case justifies us in quoting the decision at length. The 
Court says : 

The only (pile stion whieh Is deemed material to be 
decided is, whether a warrant FOR FPORCIBLE ENTRY AND 
DETAINER WILL LIE FOR FORCTBLE TAKING POSSESSION OF A 
FERRY AND THE BANKS AND SHORES OF A RIVER WHERE THE 
PARTY SO TAKING POSSESSION HAS THE RIGHT OF FERRY 
ESTABLISHED. WE ARE OF OPINION TT WILL NOT LIE IN 
stcH A case. A ferry is of that deseription of property 
Which im technical laneruiace is denominated Incorporeal, 
and which in legal consideration Is not tangible. Like 
arighter wey or common, or other incorporeal right, 
fifa? try aT pur if or rive / Celie WT strict proper fi hin nite 
Ot pe i af . ine could it Sheriff in) Cisse oft it judgment of 
restitution deliver Possession. In such aecnse an eject- 


Inent would het lie, and tipron the Sale principle a 
warrant Tor forcible eatry would not. (See Chittv on 


Pleading, 188, and authorities there cited.) The use of 
the banks or shores Is a necessary incident to the ferry, 
and is virtually included) in and composes a part of the 
right of a ferry, and must, therefore, as an incident 
follow its principal.” 


We submit that the case at bar is not distinguishable 
in principle from the decision of the Kentucky Court, 
holding that neither a writ of forcible entry and detainer 
nor ejectment will le fora ferry or the necessary in- 


cidents thereto. 


A Franchise Not Divisible. 


The plaintiff claims In this action the right to) pos- 
sess, run, use and control that part of the Tron Moun- 
tain and Helena Railroad between its junction with the 
Arkansas Midland Railroad, eight miles west of Helena, 
sel the town of Martanna, in all about eighteen miles 
of track. The ceneral polices of the law Is opposed to 
the severing of franchises, rights, privileges and powers 
of railroad and other corporations operating public 
highway 5. and therefore publie highways erthitet be sib. 
divided into fractional or detached) parts for any pur- 
prose. Thus it is held that a lien for labor, materials or 
supplies furnished cannot be enforced agaist that see- 
tion or portion only of a railroad upon which they were 
furnished (Knapp vs. St. Louis, &e., RoR. Co., 74 
Mo., 374; Cox ws. RR. Co. 44 Cal. IS; Macon, We., 
R. R. Co. vs. Parker, Ga. O77: Winchester vs. Turn- 
pike Rd. Co. o DB. Mom, 1 

lor the same reason it was held im Arianmant vs. New 


Alexandria, ete.. Tp. id.. 13 Serv. & H.. 210. that a 


S 


turnpike road could not be levied upon and sold under 
an execution. The Court say: 


“The inconvenience would be excessive if the right 
of the company could be cut up into an indefinite num- 
ber of small parts and vested in individuals.” 


In accordance with this view, the Constitution of 
Arkansas provides that : 

“The rolling stock and all other movable property 
belonging to any railroad company or corporation In 
this State shall be considered personal property, and 
shall be liable to execution and sale in the same man- 
ner as the personal property of individuals, and the 
General Assembly shall pass no law exempting any 
such property from execution and sale” (Const. Ark., 
1874, Art. NVITL., See. 11). 

harpre SSIO NUS erclusio ext alterius, ana the law of 
Arkansas we believe to be uniform with that of other 
jurisdictions inhibiting the segregation and division of 
a franchise into parts. 

It requires no argument to show that the part of the 
road-bed sued for here, together with the rails, ties, 
rights, powers and appurtenances, claimed in plaintiff's 
petition, come within the decisions and the principle 
just noticed. There is no pretense that any levislative 
assent has ever been elven to the dismemberment of 
the property and rights of this railroad: Such assent 
is Indispensable to the validity of every alienation of it 
corporate franchise. ii Wo vl Vs. Truckee Tp. Co., 24 
Cal., 474, the Court say : 


* Franchises are especial privileges conferred by 
Giovernment on individuals which do not belong to the 
eitizens of a COUREPY cenerally hy COMMON right 
(A. & A. on Corp., Sec. 4). The persons to whom such 
privileges are granted hold them in personal trust and 
therefore thes cauhhert be transferred bv forced sale 


TT > - - 


> a 


eee re 


(Munroe vs. Thomas, 5 Cal, 470: Thomas ws. Arm- 
strong, 7 Cal., 286), nor by voluntary assignment (Red- 
field on Railways, 419-422) unless by the permission of 
Government, and even then, if the special mode of 
transfer is pointed out, that mode must be followed.” 
(‘To the same effect are Amimant vs. New Alexancria, 
ete., Tp. Ral.. 3 sere. NV it.. 210: MePhleeters .; 
Bridge Co., 28 Mo., 485; Dun vs. North Mo. BR. R., 
24 Mo., 493; Thomas vs. West Jersey Ro Re Co. 101 
U. ».. 7] . Ss. ‘? Pa. ('y, vs. St. Louis, Alton A ‘Perra 
Haute KR. R. Co., LIS UL S., 290, 300. 


The testimony in the present case also shows that 
before there had been any substantial performance of 
the contract for construction of that part of the road 
now in controversy, the defendant COMPANY, as it Was 
bound to do, distinetly repudiated that feature of the 
avreement which attempted to altenate or surrender 
to the plaintill the Possession ofa portion of its road, 
thereby effectually eliminating the sole ground upon 
which this suit could by any possibility be maintained. 
“ A contract not within the SCOP of the powers Con- 
ferred on the corporation cannot be mide valid by thie 
assent of every one of the shareholders, wor can if hy 
any partial ye ror imide hecaonee Ue foundation ope righ 
of action” (Thomas vs. West Jerse v KR. Co., 101 u. 
S.. 85: S. P. Pa. Co. vs. St. Louis, Alton & Terra Haute 
iv. Co., LIS UL S., 290, 500), 


The alleged contract for possession not 
in point of fact authorized or in force. 


We have discussed this subject in o6the©6ommainm brief, 
Point [., p. 5 ef seg. 
We there sila ‘ye. S) threat 


“on point of fact, the Board ratified and approved the 


contract of April: 
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nnlawful stipulation that he should lave the right of 
POSSESSION, operation snd control of the road (Ree., }’- 
27). Fixed with the knowledye of these facts, anal 
committed hy hus own conduet inh the Premises, erin the 
plaintiff be heard to deny the right of the Board to do 
as it did, and will he be permitted to shield himself by 
alleging astounding negligence upon his own part, in 
failing to procure authentic evidence of the Board's ac- 
tion upon his contract ? 

Will the plaimtitl be supported in his contention that 
the Directors’ meeting of May 28th, IST79, was an idle 
formality 2 Under the Constitution of Arkansas | Art. 
AVIT., See. 5, see appendix to main Brief), his contract 
was absolutely void, unless his resignation as one of the 
directors had been accepted as of the date of the execnr- 
tion of that contract. He was present for this Purpose 
of resignation, and also aware that his contract was a 
subject of consideration by the Board. He ts con- 
cluded by their action in the premises, and that action 
defines his status in connection with this portion of the 
defendant's road, 

Possession, the plaintiff Johnson could not have had 
or acquired, as will be apparent from a consideration of 
the subject matter of which Jrarsse ssion ois ¢lammed in 


this proceeding, Possession is claimed Ppeot driers i of 
al radlrosad, brut of i part of a railroad and that Raven, 
from this defendant which by due action of its Doard 
of Directors refused, from the first, to recognize the 
validity of this claim of pss SS100 This defendant, 
having In View Its aduties to. the public as a Coptipon 
Carrie # and its | ral obligations torn The Stale ulidier 1 
charter, percelved th if thy contract as origpenally Peop grit 


lated was a palpable violation of law, in that it) pur- 


12 


ported to hand over to a single natural person the 
exercise of franchises delegated solely to the defendant ; 
hence its unequivocal action in eliminating this right 
of possession from the contract when submitted for 
adoption and ratification by the board; hence also the 
wlmission of these defendants at the trial that if the 
plaintiff was riyifru/ly in possession of the part of 
thie railroad in controversy, the manner of his eviction 
wmounted to a forcible entry and cdetainer. The pres- 
ence of the plaintiff or his agents upon the road and im 
operation of it cannot, in view of the action of the 
board, be construed as showing his technical possession 
of the road, or any part of it, since he Wits permitted to 
be there only in due subordination to the authority of 
the board. These defendants do not deny that plamtiff 
Was operating the road by authority of the board, and 
that he was deprived of this avfhority in a summary 
whiner, ~but not of Posse SNI0I1, because that was hever 
given. 
Joun EF. Du LON, 


For the Plaintiff in Error. 
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IN THE 


Supreme Gonrt of the €tnited States 


OCTOBER TERM. 1886. 


A A EN 


THE IRON MOUNTAIN AND HELENA RAILROAD 
CO., ann THE ST. LOUIS, IRON MOUNTAIN AND 
SOUTHERN RAILWAY CO., PLatytirrs tx Error, 


vs. No. 384 S§. 


A. H. JOHNSON, Derenpant tn Error. 


Brief for Defendant in Error. 
_ TAPPAN, 


an J. HORNOR,Y7e4 
yD fa met ‘/torneys. 
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In Supreme Couri of the United States. 


me ee od 


THE IRON MOUNTAIN AND HELENA RAILROAD 
CO., axnp THE ST. LOUIS, IRON MOUNTAIN AND 
SOUTHERN RAILWAY CO., PLatxtires In Error, 


l 


A. IL. JOILNSON, Derenpant tn Error. 


Vs. 


Brief for Defendant in Error. 


STATEMENT OF THE CASE. 

This is a writ of error to set aside the judgment of the 
District Court of the United States for the Eastern District 
of Arkansas, at Ilelena, awarding a writ of restitution to A, 
II. Johuson, defendant in error, of Possession of a portion ot 
the railroad of the Iron Mountain & Ilelena Railroad Com- 
pany, one of the plaintiffs in error, which railroad, after the 
Institution of this suit and while it was pending, was by the 
said Tron Mountain & Helena Railroad Company sold and 
delivered to the St. Louis, [ron Mountain & Southern Rail- 


way Company, the other plamtitl in error, 


The suit was an action of forcible entry and detainer 
instituted on the 4th day of February, 1881, under the statutes 
of the State of Arkansas. In the complaint the detendant 
in error set out a contract with the Llron Mountain & 


Ilelena Railroad Company and Frank M. Green tor the con- 


struction of that portion otf the reilroad of said company, 


~) 


which lies between the junction of the railroad of said com- 
pany with the Arkansas Midland Railroad at a point on said 
Arkansas Midland Railroad about eight miles west of ITelena, 
Arkansas, and the town of Marianna, Arkansas, a distance 
of about eighteen miles: under which contract said defend- 
ant in error was entitled to possess, run, use and control said 
railroad until he was paid the sum of twenty-nine thousand 
dollars, the contract price for completing that part of said 
railroad; and alleged that on the —— day of September, 
ISSO, he was under said contract in the quiet and peaceable 
possession of said railroad, using, running and controlling 
same, and was by said [ron Mountain & Helena Railroad 
Company, with force and arms, unlawfully, forcibly and 
against his WI le deprived oft the POSSesslon ct suid road, 
Tire said [Tron Mountain & Helena Railroad Company, by its 
answer, denied that satd contract existed as stated bv deten- 
dant in error, or that he was in possession under said con- 
tract, borat calle Yes That suld contract Was “4 mere memorandum 
of a contract to be made; that it was subject to such modifi- 


‘ations, restrictions and conditions as might be put upon it 


by the tha anapolis Rolling Mill Company, and that said 
roiling tr] Nanny did 20 aifer und Chatyve sald contract 
iv the ce Sons attached thereto, that plaintiff was not 
mat ' sion of said road, but that the Possession 
rT vith said [ron Mountain & Helena Railroad 
me 

f Ppt tine \ 34 John son Was to become superin- 
ctyil ' ae Mipany, and, as such. ta eontrol 
thie ore pts oan Olsiness management of said ‘OMpANV sO 
yr oa | With his part of the contract: that lhe’ 
rle nis «duties as superintendent, place 7 incompetent 
ner om eharee of the running of said railroad, refused to 
he receipts, and that said railroad company by its 
ifieers removed said Johnson from the oftice of superin- 


halel ned resumed control 7 suid road to prevent 


3 
irreparable damage to its property. Said lron Mountain & 
Helena Railroad Company also filed an answer denying that 
suid detendant in error ever had possession of said railroad 
except as superintendent of said company, or that it ever 
forcibly ousted him from possession thereot, or that it could 
oust a superintendent forcibly. 

The undisputed tacts are, that the Tron Mountar & [elena 
Railroad Company was engaged in copstructing a railroad 
from the city of Helena northwardly, passing through the 
said town of Marianna; that the company made a contract 
with the defendant in error for the completion of about 
eighteen miles of said road, being that part between its June- 
tion with the Arkansas Midland Railroad and the town of 
Marianna; that sail eivbteen miles of road were built and 
put in Operation by said Johnson, and that afterward, while 
the same was being operated by his agents and employees, 
and with his locomotives and cats, his agents and employees, 
were forcibly ousted trom the possession of said railroad by 
the officers of the said Iron Mountain & Helena Railroad 
Company aud against the will of said defendant in error. 
See answer of railroad company, printed record p. 4, admis- 


sion of facts by plaintiffs in error, printed record p. 21. 


ARGUMENT. 


This suit was brought under chapter LX VIL Mansfield’s 
Digest of the Statutes of the State of Arkansas. The por- 
tions material to our cause read as follows: 

* Section 3346. No person shall enter into or upon any 
lands, tenements or other possessions and detain or hold 
the same, but where an entry is given by law, and then only 
in a peaceable manner.” 

“Section 3347. If any person shall enter into or upon any 
lands, tenements or other possessions, and detain or hold the 
same with force and strong hand, or with weapons, or break- 
ing open the doors and windows or other parts of the house, 
whether any person be in or not, or by threatening to kill, 
maim or beat the party in possession, or by entering peace- 
ably and then turning out by force, or frightening by threats 
or other circumstances of terror the party to yield posses- 
sion ; in such case every person 80 offending shall be deemed 
guilty of a forcibly entry and detainer within the meaning of 
this act.” 

‘Section 3368. Nothing herein contained shall be con- 
strued to prevent any party from proceeding under this act 
by filing his complaint and causing an ordinary summons to 
be issued without filing the affidavit or giving the obligation 
hereinbefore required, and in all cases, when the judgment 
shall be for the plaintiff, the court shall award him a writ ot 
restitution to carry such judgment into execution.” 

The affidavit and obligation specified in the statute enables 
the plaintiff to obtain possession before termination of suit. 


The action of forcible entry and detainer is not intended to 


try the right to the possession, but presents two issuable facts 


D 
for the determination of the jury, viz.: was the plaintiff in 
possession, and if so, was he foreibly deprived of such pos- 
session by defendant ? 

Where.one is in the peaceable possession of property, he 
ean only righttully be deprived of such possession by and 
through the forms ot law, neo matter how he eained POSSCS- 
sion of it. | 

The learned district judge in declaring the law applicable 
to this Cisse expressly stated, “where (otic is nh the peaceable 
and quiet possession of lands, tenements or other possessions, 
peaceably acquired under claim of right, no one, not even 
one having a better myeht or title to the property, or its pos- 
session, has a right to resort to forée or the nse of weapons 
or threats to kill, maim or beat the party in possession, or to 
such words and actions as have a natural tendeney to excite 
fear or apprehension of danger for the Purpose ov] cuining 
possession ; a staltte ot this State declares that sits Ole who 
gains Possession by such methods is eulity of toreible entry 
and detainer.” Printed record p. 56. Also, * inasmuch as 
this js an action «ot forcible entry anil detainer, it is reall heat 
material to consider the contract or the legal right- of the 
parties under it, farther than to show how the plaintiff came 
to be in possession of the road and the character and quality 
of that possession.” Printed record, p. 35. 

To these declarations of law the plaintitis in error did not 
except. 

[n this position the distriet judge is fully sustained by a 
uniform current of decisions in the State of Arkansas as well 
as elsewhere. wis The object of the r meay of torcible entry 
and detainer is not to determine rights of property. but to 
maintain the Presta and prevent prersans, with or withont 
title, from assuming to aright themselves by force.” 


Littell v. Grady, 38 Ark. 554. 


6 


“Forcible entry and detainer is a tort pure and simple. 
Force is the gist of the action. It is a remedy designed to 
protect the actual possession whether rightful or wrongful.” 

Johnson v. West, 41 Ark. 5535. 

In the complaint the contract was stated to show the man- 
ner in which the plaintiff acquired possession and the extent 
to which he Claimed possession. The merits oi his claim to 
possession under the contract were not at issue in this action. 
Anderson v. Milis, 40 Ark. 192. In that ease the learned 
judge says, “our remarks must be restricted to the single 
point: Who is entitled to the possession until the ownership 
of the property can be adjudicated.” 

In the suit at bar, the validity of the title was not at- 
tempted to be put in issue, but the plaintiffs in error by their 
pleadings and proof did attempt to put in issue the validity 
of the contract under which the defendant in error claimed 
possession, Which could no more be put in issne in this form 
of action than the title to the property. It was not a ques- 
tion whether he entered into possession under a valid or 
invalid contract, the only question was whether he wes in 
possession, claiming the right; if so, he was entitled to re- 


_ 
4 


main until deprived of possession by due process of Jaw. 

It is admitted that the contract relied on by the defen- 
dant in error was made and delivered, but it is contended 
that after delivery and after possession was taken under it, it 
was changed. It is not denied that in July, 1879, and long 
before the work was completed, the defendant in error 
refused to accept the changes proposed, notified not only 
the [ron Mountain & Helena Railroad Company of such 
refusal, but notified the world by filing the original contract 
for record in the proper othce on the 9th day ot September, 


187%), and proceeded under said contract to complete the 


work. It is not denied that he emploved his agents and 
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servants to operate the road and operated it with his own 
locomotives and cars. There is no pretense of proof that he 
was ever by any action of any officer or board, further than 
is contained in the conditions claimed by the plaintiff in 
error to be a part of the contract, appointed superintendent 
of the Iron Mountain & Helena Railroad Company, or that 
he ever signed any paper, or «did wny act as such superin- 
tendent. The defendant in error testifies that he never was 
superintendent of the Lron Mountain & Llelena Railroad 
Company. 
Printed record, }. 1. 

Also that he was in possession of the railroad, running and 
operating his own locomotives and cars on it, under the con- 
tract, until it was taken from him by the plaintiff in error, 
[ron Mountain & Ilelena Railroad Company. 

Printed record, I. 1h. 

James IL. Worthley testifies that he was a locomotive eng- 
neer; that he ran that part of the railroad in controversy 
from the fall of 1879 uutil the same was seized by the plain- 
tiff in error; that he was running on the road tor defendant 
In error, Who was /” possession; that he commenced running 
the road on the construction train in the tall of IS7T% and 
continued until the seizure. 

Printed reeord, })}?. 20-2 1 

The defendant in error certainly did not, as superintendent, 
emplov the witness to work on the construction train. It 
wil! certainly het he contended that lie « nstrneted the road ‘is 
supermtend nt of the fron Nlountain NX lhe ral Railroad 
Company, yet the witness knew no difference in his employ. 
ment, or in the possession, daring the construction and 
operation of road atter con truction: in tet. although 
William Bailey, who was the president and managing officer 


of the railroad company, was a witness on the stand, he. 


neither by himself nor by anyone else, attempted to show 


that the detendant in error ever at any time acted “as superin- 
tendent of the [ron Mountain & Helena Railroad Company, 
or held POssession of the railroad tor one. moment tor the 


railroad COMpals or us its otticer and avent. 


There is no question that he held possession at the time ot 


. 


the seizure, and if it is materia! to this cuse as to whether he 


held possession in his own right or as superintendent of the 
compo, there can be no question, under the facts as shown, 
that he held possession in his own right and as security for 
the mone pavable ror the construction ()} the rallroad And 
further, while the witness Worthley was testifying, the plain- 
titts in error stopped turther introduction of testimony as to 
the manner of selzure, made the admission thiat so if the 
plaintiff was rightfully in possession of the part of said rail- 
road in controversy in this action, the manner in which he 
was deprived of his possession by the defendant, the Lron 
Mountain & Tlelena Railroad Company, amounted in law to 
a forcible entry and detainer on the part of said defendants, | 


Printed record, p. 21. 


l nder this admission we submit rhiaat the rary eould have 


found no other verdict than a verdict tor the plaintith Tere 


Was an admission that the plaintiff WES tH POSSESSION, Lt Was 


Wholls Imhitnateria Whether fie Was 1) DOSSESSTO! vohtrully oy 


wrongtully, lt wrougtu I NH POSs 
judgment of the court on the « 
the defendant not telyeg alt Sieue 
by superior torce, as by this adn 
done, The ii qualification tt 
possession is that it be a peaceabl 
had been preace abie. silnee it had 
rupted ana undisputed, aus show) 


sluice the fall ot Is7o, Che rhiadhd 


Psslon., lie Wis entitied toa 
estloh oerore being ousted, 
determine that question 
lission it Is shown to have 
iat the law annexes to a 
Possession, and certainly if 
been continuous, uninter- 


by the witness Worthlev. 


erin Which the seizure was 


es 


-S 
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made is totally inconsistent with the idea that detendant in 
error held as an officer of the company. No demand was 
made upon him for possession of the road, he was not dis- 
missed from the service of the company, the men in charge 
of the train were not informed that a change was to be made 
in the gauge of the road, but the first information that the 
witness Worthley had of any contemplated change was that 
the track had been torn up and that the train could not come 
down from Marianna. Ile brought the train to the place 
Where the track had been torn up and found the information 
to be true, and there he was foreibly deprived of the posses- 
sion of the train and of the road—a most peculiar way for 


one to deal with his own. 


The detendant in error brought this suit by complaint and 
summons, Without filing affidavit and bond to obtain imme- 
diate possession, under section 3568 of Mansfleld’s Digest, 
above quoted, This practice has been fully endorsed by the 
Supreme Court of Arkansas in the case of Walker v. 
MeGil!, 40 Ark. 3s. 


Although the learned district judge held that the question 
of the validity of the contract was wholly immaterial to the 
issues property before the jury, vet iis evidence hac been 
introduced by both parties as to this matter, and his opinion 
as to the legal questions arising upon this evidence had been 


desired, he procecded to give the law on the subject. 


The exceptions tuken by the plaintiths in error were to the 
law as declared by the judge applicable to the questions 
arising upon the validity of the contract, and the detendants’ 
pravers for instructions, which were refused by the court, 
Were upon the sume subject. While we hold that itis wholly 
Immaterial in this vulise Whether the law iin declared by the 
learned judge upon this subject was correct or incorrect, 


hecanse upon the whole ease the verdict of the jury wus 
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right, yet, believing that he was correct, we are pertectly 


, 


Willing to enter upon the discussion of it. 


The first exception is to the declaration of the court that 


the contract was valid althongh not attested by the corporate 


seal of the COTAPADY 4 that the private seal of the president J 
being affixed tothe contract was a sufficient sealing, If any v4 
seal at all was necessary, and that it was not necessary tor 
the contract of a corporation to be made and signed by the 
board of directors, 
Neither a corporate nor private seal iz essential tothe validity 
Orn corporate eontract, iniess the eoutract must be by deed 
and ‘he law makes a seal essential to the validity of the deed. 
Bank of Columbia v. Patterson, 7 Cranch 300. 
Fleckner v. The Bank of the United States, 8 Wheat 
aN, hits Lf J JSI/ ey €eILe.7 
Kureka Company v. Bailey, 11 Wall. 48s, 
Clark v Farmers Mfg. Co., 15 Wend. 256. ” 
Wood's Railway Law 524. 
hn Arkansas, no instrument, Whether executed by il cOrpo- 
ration ora private individual, is required to be under seal, 
Scetion |. Schedule, Constitution State ot Arkansas, 
The second exception by plaintiffs in error, was to the fol- 
lowing summing up by the judge : 
‘The president if the detendant corporation Was author- 
ized in advance by a resolution of the board of direetors to . 
approve ans and all contracts that may be necessary to push 
forward the work of construction ot the road. Bailey called i 
attention to this resolution of the board, and stated [that] it 5 
conterred anthority pon him to make the contract. Was 
the contract inp question made to push torward the work of 
construction of the roud 7 Ana, is - or not, the fuir mean- 
ing and intention of this resolution, that the president was 


—eo~X~—-—r—(—<aG<—C—Ci—=—i—seeiii(i(i—i‘i— seés 
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invested with power to make such contracts binding upon the 
company without submitting them to the board of directors 


for their approval?” 


It is an undeniable fact, that such resolution, conterring 
the authority mentioned, was passed by the board of directors 
in 1877. Such authority could only have been withdrawn by 
the action of the board of directors, which must have appeared 
Upon the records otf the COMPANY, and such record being inh 
the possession of the plaintiff in error, lron Mountain and 
Helena Railroad Company, the failure to produce it, or in 
any Manner account for its non-production, fully warranted 
the judge in assuming the continued existence of the authority. 
The question as to Whether Dailey called attention to its oXIs- 
tence at the time of the execution of the contract, was wholly 
immaterial; the only material question was the power of the 
officer to make the contract. The balance of the language 
used by the judge in this exception, Was simply a presenta- 


tion of facts for the consideration of the jury. 


The third exception Was to the tustruction of the judge, 
that if Bailey had no authority to enter into the contract, yet 
if the company and its officers knowing the contract to have 
been made by Bailey in the name of the compary, familiar 
With its terms and knowing that the defendant in error was 
building the road under the contract, beleving it to be the 
contract of the company and relying upon its conditions tor 
payment or security, and with a fall knowledge of all these 
facts, the COTMpAnyY and its officers assented to the detendant 
in errors going forward with the work, never questioning the 
validity of the contract anti! the road had been completed 
under it, and the contract fully comphed with on the part of 
the defendant in error, the Lron Mountain and Helena Rail- 


road Company would be estopped to deny the validity of the 
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contract. This is most certainly an adoption and ratification 


of his contract. 


A contract originally made without the authority of the 
principal may, by a ratification, be given validity. 


Story on Agency, sec. 445. 


A corporation cannot by its representations or silence 
involve others in onerous engagements, and then defeat the 
calculations and claims its own conduct has superinduced. ' 
Zabriskie v. Cleveland, Columbus and Cincinnati Rail- 
road Co. et al., 23 ILow. 400," fare bale; A Catn 
“Ob L164. 54. 
Such ratification may be by a failure to dissent, knowing 


that the other party was relying upon the contract, or by 
accepting and enjoying the result of the agent’s act. 

Peoples Bank v. National Batik, 101 U. 8. 181. 

Swain v. Seamens, 9 Wall. 274. | 
: Bearce v. Bowker, 115 Mass. 129,’ 1 bh val Kocln. 

he rfhern 0s. Dbry JAM wor A 4g) 41 Mell C54 
The plaintiffs in error asked five ifistructions, which were 

refused by the court. We submit that these propositions are 
unwarranted by the testimony in this case, properly refused 
on this ground, but if warranted by the testimony are, as 
abstract propositions of law, each and all erroneous, and 


were properly refused. 


The first proposition is as follows, viz: 


“Tf, after the contract between Bailey as president and 
Johnson was signed and delivered, Johnson consented that 
the same should be modified or changed, and did not specifi- 
cally point out the provisions to be modified, this action upon 
his part dissolved the contract and he could not afterward 
insist upon any provisions upon which there was not then an 


agreement of minds. If the contract was thus dissolved or 


modified and Johnson refused to accede to the amendments, 


13 
he was not entitled to possession, for in the absence of an 
express surrender the company was entitled to the possession 
of its property, and it he did accept the contract as modified 
according to its terms, he held as superintendent tor defen- 


dant.” 


When the contract between Bailey, as president, and John- 
son was signed and delivered, it became a valid contract 
between the parties. This contract could only be discharged 
in some mode known to the laws. Among the defenses that 
could be made to it, a novation, or substitution of a new con- 
tract in place of the original contract, is one. But the new 
contract, to effect a novation of the original contract, must be 
a valid contract, entered into with the intent to dissolve the 
former agreement. Addison on Contracts, see. 373. The 
burden of proof is certainly on the party who alleges a nova- 
tion, to show that the new contract was tormed, that the 
parties avreed, hat only that the original contract should be 
ewaiceled by substituting a new agreement, but also come to 
a mutual understanding as to the terms of the new agree- 
ment. It Johnson did not specifically agree as to how the 
original contract was to be modified, then there was no modi- 
fication of it. If he did so agree, it was incumbent on plain- 
tiffs to show by competent evidence in what particulars hie: 


agreed to modify it. 


A treaty and negotiation for the variation, will not amount 
to a Waiver of it. uniess the circumstances show an intention 
of the party that there should be an absolute abandonment 
and dissolution of the contract. 


Murray v. Ilarway, 56 N.Y. 3547. 


Johnson may have been perfectly willing that the contract 
should be moditi: i or changed, and may have so « xpressed 


himselt, but if, when the negotiations were entered upon, the 
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parties could not agree in what particularit should be changed, 


the original contract would remain unimpaired. 


A new contract cannot be substituted tor the old one, until 
the parties have come to a mutual understanding. 


1 Addison on Contracts. sec. 559.. 
i. hl ° ° . ° 
he seeond instrnetion was as follows, viz: 


“It, before the plaintiff did any substantial acts in perform- 
ance of the coutract made with Bailey, the rallroad directory 
made such changes therein as Johnson would not assent to, 
such action was a breach of the contract upon the part of the 
defendant, the [ron Mountain and Ilelena Railroad Company, 
and Johnson’s remedy was by an action for damages tor such 
breach, ana hie Wis bot af iberty te disregard thie chauves 
made when informed of the same and to attempt to enforce 
the contract according to its original terms, and if he did 
proceed after being thus intormed, he is now estopped from 


setting up anything in opposition to the modified contract.” 


This instruction pre-sapposes a valid contract entered into 


between Bailey and Johnson. 
) 


[f either party without the consent of the other could 
make essential changes in the contract, thereby compelling 
the other to resort to an action to recover damages for a 
breach of same, then either party is able at will by such 
methods to annul any contract and avoid pertormance. The 
rule of law is, that the person who is to be discharged from 
the liability on a contract, by performance of certain acts, is 
bound to do, or cause to be done, the acts which are to exon- . 


erate him. 
Chitty on Contracts 627. 


Where two or more persons enter into acontraet of a con- 
' j 


tinuing nature, one of them cannot by his own act discharge 
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himself from liability and put an end to the contract without 
the assent of the other, unless there is an express power of 
easance reserved to him. 
1 Addison on Contracts, sec. 361. 20 Ver. 118. 
New Eng. Iron Co. v. Gilbert El. R. R. Co., 91 New 
York 153. 
The instruction does not raise the question as to whether 
the [ron Mountain and Ilelena Railroad Company could by 
notice have terminated the contract, but whether by a pro- 


posed change no! assented to, the contract was terminated. 


To justify one party toa contract in not fulfilling his part 
of a contract on the ground that the other party had refused 
to perform the contract according to its terms, such retusal 
must be absolute, unqualified and sitbstantially amount to an 
avowed determination of the party not to abide by the 
contract. | 

Fay v. Oliver, 20 Ver. 118. 

Third instrnetion: 

* Whilst under certain circumstances not present in this 
ease, the president of a railroad company may, independently 
ot the board of directors, make contracts in the ordina \ 
course of business that will bind the company, he has no 
power to alienate its property or to mnortgage the “ame, 
either by the ordinary instrument of that nature or by means 
of a welsh mortgage, as, according to the contention of the 


plaintiff, was done in this case.” 


The contention of the defendant in error is that this 
instruction is purely abstract, proot not disclosing any allena- 
tion of the property or any mortgage either by the ordinary 
Instrument of that nature, or by means of a welsh mortgage, 
the contract relied upon being iil ordinary contract for con- 


struction of a railroad, under which the party constructing 
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the road necessarily went into possession. It was stipulated 
that possession, necessarily taken, should continue until the 
money due him for the work performed was paid, and he 
should have the right to control the road until payment was 
made. We apprehend that his right to possess it as security 
for his debt would have remained independently of the con- 
tract, just as much as a builder of a house could not be com- 
peiled to surrender possession until the person contracting 
with him had performed his part of the contract. But in 
this case the defendant in error showed by a resolution of 
the board of directors full authority in the president to 
execute all contracts in furtherance of the construction of 
the road. This certainly conferred upon him full anthority 
to make the contract exhibited. Further, the proof discloses 
that he was the managing’ officer making all contracts, which 
even without any express authority would have estopped the 
company from denying his authority in this case. And 
further, when Johnson gave the notice to Bailey that he 
would proceed without the endorsement of the Indianapolis 
Rolling Mill Company and would proceed under his contract 
as it originally stood, and gave further notice to the world of 
such intention by recording the instrument as originally 
executed, and the company permitted him afterward to build 
the road without dissent, it was such an acquiescence In the 
authority of the president to. make that contract as now 
estops it from denying? its validity. 

1 Wood's Railway Law 5b et Seq., and cases there 

cited. 


Fourth instruction: 

“ Where a previons authorization is relied upon in justifi- 
extion of an act, Which would otherwise be witra vires. it 
must affirmatively appear that the aet done is strietly within 
the terms of the power granted. Therefore if the plaintiff 
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relies upon an antecedent grant to the president of the Lron 
Mountain & Helena Railroad Company to make the contract 
he did with him, he must show that said power existed at 
the time of contracting, Was in no wise Impaired, and that 
the contract made was in accordance with its terms. Asa 
matter of law the court declares that a power to approve 
contracts in furtherance of construction does not involve the 
power to alienate possession of the railroad company s road- 


bed to a contractor or other person.” 


That.an agent must act within the scope of- his authority 
will not be contested, but a substantial, not a sfrict, com- 
plisnce with the term of his authority is all that is required. 
Story on Agency, section 170. It does not, however, follow 
from this that an authority onee shown to exist will be pre- 
SuTil¢ 7 to have been revoked unless its continued existence is 
proven, ‘The converse of this proposition is true. Wiere 
an authority is shown to exist, the burden of proving its 
revocation is upon the one denying the authority. 

] Greenleat Evidence, ge°¢°, 42. 

I Phillips Evidence, third edition; p. 449. 
2 Starkie Evidenee, Pp. OSS. 

Sherwood Ve Mitehell, 4 Denio 425), 
Drown v. King et al. 5 Met. 173. 

Sharer ? Fle Ste Wud Ps 

The evidence of the repeal of this power, if such existed, 
Was peculiarls within the possession of the plaintitts in ¢ rror, 
ane the omission to produce this evidence raises the pre- 
sumption that it does not exist. 


Danner ve. South Carohna R. R. Co. 4 Rieh. Law 329. 


The last clanse ot this instruction seetis to have no rele- 
vaney to the other part, and restricting the authority of the 
preside nt. as shown in the resolution of the board of lire C- 
tors, offered in evidence by defendant in error (printed 


record, I. lh). to approval of contracts in furtherance of con- 
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struction, asks the court to declare that this did not authorize 
a contract giving the defendant in error the right to possess 
the road until the consideration agreed to be given for the 
construction was fully paid. This subject has been discussed 
under the third instruction, but the authority to approve 
contraets certainly conferred the power, independent of any 
fraud, to agree upon the consideration to be paid for the 
work and to provide such reasonable security for the pay- 
ment of the consideration as might be demanded and agreed 
upon. The temporary possession of the road-bed by the 
contractor, until he was paid for his work, could not be con- 
strued to be an abnse of authority under power to make 
contracts for the construction of the road. The resolution, 
however, confers upon the president all the powers possessed 
by the board of directors in and about the contracts for the 
construction of the road. Ile became not only the executive 
officer of the corporation, but its business agent and manager, 
and the resolution was passed for no other purpose than to 
clothe him with tall power to do every act Which was neces- 


sary to secure the canstruction of the road. 


Fitth instruetion: 


“The plaintiff, Johnson, being a director of the Iron Moun- 
tain and Helena Railroad Company at the time of entering 
into the contract with Bailey, as president, is presumed to 
have known the provisions of that company’s charter, the 
extent of his co-otlicers’ authority, therefore. he is presumed 
to have known that under section one ot said company’s 
charter the hoard of directors thereot is CONPPEssiyv declared to 
be the managing agency in the conduet of its affairs. If it 
appears that When the contract between Dailey, as president, 
and the mlaimtitt Wiis presented to the board oft directors tor 


ratification. that that body unpnexed conditions thereto that 


nullified certain provisions of the contract originally written, 


1) 
the contract thus modified was the contract of the company, 
subject to its liability to account for any benefits received 
under the contract as it originally stood, should the other 


contracting party decline to accept the changes made.” 


It does not appear from the printed record what section ove 
of the charter is, but it is usual in railroad charters to pro- 
vide that the board of directors is the managing agency of 
the company. This principle cannot change the status of 
this cause, as the president was authorized by a resolution of 
the board of directors to inake the contract, which rendered 
it valid. Again, the board stood by with full knowledge that 
Johnson was doing the work under the original contraet and 
without notice to him that the contract Was not made with 
its consent, ana permitted him te complete the road under 
that contract. And it would not now be heard to say that 
the contract Was made withont authority, 

1 Wood's Railwav Law 54%. 

Where an agent exceeds his authority, the principal cannot 
accep the traits of the contract and at the same time aeny 
the authority. 


Despateh Line v. Dellams Mie. Co.. 12 N. HH. S05. 


If the authority to make the contract was conterred pon 
the president hy the resolution ot thie t mara of directors. hie? 
subsequent ratification by that board was necessary. 


, 


In this case, as soon as the detendant in error had com 
pleted the rond onder his contract, the lron Mountain and 
Helena Railroad Company, without demand or notice, seized 
the possession prow the specious pretext, first. that the con- 
tract for construction was void because made th ae president 
without authority; second, if not void, it was so modified by 
conditions alleged to have been annexed thereto Dy the Tocdian 
apolis Rolling Mill Company, and the ratification by the 


board | directors of the fron Mounta ry une i eerii hou road 
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Company, that he held possession as superintendent of the 
latter company. 

No pretense is made that he was ever paid for the work of 
coustraction, nor is any proposition made to pay bim at any 
future time. His right to any compensation is ignored 
entirely. The road has been constructed and the company 
desires to possess it. That is all that the court should con- 
sider, according to the case as presented by plaintiffs in error. 

Were any conditions ever attached by the Indianapolis 
Rolling Mill Company? The testimony forces the conviction 
that the conditions which, Bailey says, were attached by that 
company, Were in fact placed there oy him. They are in his 
handwriting, except the fifth clause signed by » Aquilla Jones, 
president.” and that was a detached paper given to Bailey by 
defendant in error and pasted to the others. The signature 
of the Indianapolis Rolling Mili Company was not affixed to 
them. The secretary informed defendant in error that it was 
Bailey, and not the Rolling Mill Company. who desired these 
conditions, and more significant than all ne person connected 
With the latter company was called as a witness by plaintifts 
in error, they relying on Bailey, who is shown by witness, R. 
W. Nicholls, to be wholly unreliable. Testimony of Nicholls, 
printed record, br. 20) The enti: e case shows ut unmistukable 
effort, on the prarl of Dailey, diferua plain contract is centered 
into and delivered, by tricks, sharp poactice and ambiguous 
language, to change its obviens intent, and when Johnson, 
disgusted with such tricks, tore off all that had been added 


‘ 


Without his consent and restored the contract to the torm in 
Which it was delivered, then bv fraud and torce to obtain the 
bene tit (>i his labor and Winey. No eourt can lend itself to 
tl » furtherance of su + iniquitous mensures. ar the proline 

it IPtudi ral j t 4 i Aidi | ii ‘ if} Pt | ires, il it] The ruiing 


ot the district judge on the law, as eprelica bale to the evidenee 


affecting the vaddity of the contract. must be atlirmed. 
s. 4. ZAPTAR, 
4 , wv ’ 
AN Ga rGer ASOUN FJ. TORNOR, 2 
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Mrs. E. J. Rauston anp Huspanp, ) | 
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PETITIONERS. 


PETITION FOR ALTERNATIVE WRIT OF 


MANDAMUS. 


MOTION. 


To the Honorable, the Chief Justice and the Associ- 
ate Justices of the Supreme Court of the United States. 

And now comes S. Prentiss Nutt, Attorney for Peti- 
tioners, and moves this honorable Court for leave to file 
a petition for an alternative writ of mandamus di- 
rected to Geo. W. Dupre, Clerk of the Supreine Court of 
Louisiana, commanding him to transmit to this Court 
a true copy of the reeord, and of the assignment of 
errors, and of all proceedings in the case, in due form, 
being the copy of the record Known to the practice of 
the Courts of law, as distinguished froin the Courts of 
equity, and toomit from the transeript the note of evi- 
dence, with the documents, papers, and depositions, 
nsed on the trial of the suit in the Supreme Court of 
Louisiana, as impertinent and irrelevant, and not neces- 
sary to the hearing in this Court, and to fix a date for 
& return to same. 

S. Prentiss Neve, 
Of Counsel 
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Mrs. BE. J. Ratsto~x axnp Hrs- 
BAND, Original No. 5. 
Prerimioxers For Manpawus. — |} 


MOTION. 


Tithe Tonorahle, the Chick Justice and Associate 
Pustives of the Nu preini Court of the linihed States. 
Now comes S. Prentiss Nutt, Attorney for Petition- 
ers, and moves this Honorable Court to amend the 
original petition by adding thereto the letter of Geo. 
W. Dupre, Clerk of the Supreme Court of Louisiana, 
to Mr Wade KK. Young, Attorney for petitioners, of 
date, Septenrber 2th, iSs6. 
S. Prentiss Neer, 
iy Comune. 


SUPREME COURT OF THE STATE OF LOUIS- 
LANA 


(C'rerk’s Orrick, NEW ORLEANS, Nepl wher 20. S86. 
lIlo~. Wane R. Youne, 

Viehshurd. Miss 
Dear Sir: 


Your letter of September 22d, is received. In reply 


| will reiterate what | have already written you during 


last suinmer and summer before last, which is that | 
will proceed no further in your several writs of error, 
until you shall have deposited in my lands the cash 
amount of estimates heretofore inde to cover costs. 
Nothing has been done, nor any of your papers filed 
in the various cases in whiel you have applied for 
writ of error 
fespectraully Yours, 
Grorce W. Depre, 
CVerk. 
Pos. Lai looking for the mandamus you have so 


often threatened me with. My answer will not be 


hootae 


Supreme Court of the United States. 


Mrs. FE... Ratston Anp Ilvspnanp, 
plaintiffs in error, 
rs, 
Ture Brrrisn & AMERICAN Mortoace 
COMPANY, 


No. 


defendants tn error. 


ON WRIT OF ERROR TO THE SUPREME COURT 
Ok LOUISIANA. 


To the tonored, the Ch (ef Justice and the Associate 
Justices of the Supreme Court f the United States : 

The petition of Mrs. EK. J. Ralston and Husband, 
mlaintiffs in error, respectfully shows, that the British 
A American Mortgage Company, limited, defendants 
in error, a corporation chartered by the laws of the 
Kingdom of Great Britain, and a citizen of the said 
Kingdom of Great Britain, instituted suit against your 
petitioners, residents and citizens of the State of Lou- 
isiana, in the %th Distriet Court of the Parish of 
Tensas, and State of Louisiana, to foreclose, by the 
executory proceeding of the Louisiana practice, a 
mortgage on the property of your petitioners in the 
said Parish of Tensas, and State of Louisiana. 


That your petitioners filed an opposition to said 
executory proceeding, and obtained an injunetion to 
suspend the sale, in compliance with the requirements 
of Artiele 739 of the Louisiana Code of Practice. 

That at the first term of the said 9th Distriet Court 
for the Parish of Tensas, at which a trial of the snift 
could have been had, and before the trial thereof. 


gp 
— 
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your petitioners filed in said Court a petition and 
bond, conditioned according to the requirements of 
the act of Congress, to remove said shit into the Cir- 
cuit Court of the United States, for the Western Dis- 
triet of Louistana, 

That the judves of stid Court aceepted the petition 
and boud, and rendered an order that no further pro- 
eeedings be had in suid suit in said Court. 

That said British & American Mortgage Company 
uppealed from said order to the Supreme Court of 
Louisiana, and the said honored Court, before the 
then, next session of the Circuit Court, at which a copy 
of the record in s.vid suit could be filed, reversed the 
order of the Distriet Court, and remanded the = suit 
with directions to said Distriet Court to deny the 
removal and proceed with the siit. 

Thata trial was had of said suit in said Distriet 
Court, and ai judgment rendered in favor of the 
petitioners. 

That an appedt Wits prosecuted by said Mortygaye 
Conipanmy, to the Supreme Court of Louisiana, and the 
jugement of said District Court in favor of petition- 
ers reversed, and final judgment rendered against 
them rejecting their opposition. 


That the petitioners presented to the Chief Justiee 
of the Supreme Court of Louisiana, a petition and 
bond for a writ of error to remove said suit into your. 
honored Court, and fora supersedeas, and affirmative 
order, continuing in foree the preliminary injunetion. 
aid staying all proceedings in said suit against peti- 
tioners until the further order of your honored Court. 

That the honored Chief Justice of the Supreme 
Court of Louisiana granted the writ of error, but re- 
fused the supersedeas and affirmative order. 


Phat application was made toa Justice of your hon- 


ored Court, and an order granted, staying all proceed- 
invs until the further order of your honored Court. 
That said order was filed in the Supreme Court of 
Louisiana, with the petition, and bond and order fora 
writ of error, and a demand made on the Clerk of said 
Court for a copy of the reeord, and of the assignment 
of errors, and of all proceedings in the ease, under the 
hand and seal of the Court, to be transmitted to your 
honored Court, as required by the Sth Rule thereof: 


That George W. Dupre, Clerk of the Supreme Court 
of Louisiana, has réfused to furnish to your petitioners 
the copy of the reeord demanded, unless your petition- 
ers will accept, and pay for. a full, true and complete 
copy of the record as it exists in the Supreme Court 
of Louisiana, ineluding the note of evidenee, with the 
papers, doctiiments and depositions used on the trial of 
the appeal in the said Supreyne Court of Louisiana, 
whieh are entirely irrelevant and unnecessary to the 
determination of the Federal question in this Court. 

That your petitioners, to the contrary, have demand- 
edn Copy oft ihe reemorel, according to the ries and 
practice of this honored Court in cases of writ of 
error, as distinguished from appeals, and have insisted 
that said clerk shall omit from said transeript the en- 
tire note of evidence, with the mass of testimony, 
documentory and oral, whieh is entirely unnecessary 
tothe hearing in this Court, and can only serve te 
ecninber the reeord, and to inerease the eost and ex- 
penses of litigation. 

Your petitioners show that they have obtained the 
writ of error, solely for the purpose of having this 
honored Court review and reverse the judgment of the 
Supreme Court of Louisiana on the question of juris- 
dietion presented by the petitioners nel bernie of re- 
moval. 


That if said suit was removable, and was properly 
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removed, the jurisdiction of the U. S. Cirenit Court 
attached, and the jurisdiction of the State Court was 
divested by the mere filing of the petition and bond, 
independently of any order rendered by the State Court, 
and in advance of the filing of the record in the Fed- 
eral Court,and all subsequent proceedings in the State 
Courts were coram non judice,and absolutely null and 
void. 


That if said suit was not removable, or was not pro- 
perly removed, the jurisdiction of the Cireuit Court 
never attached, and the jurisdiction of the State Court 
was never divested, and all subsequent proceedings 
had in said State Courts were final and not subject to 
be reviewed in this honored Court. 


That it has been expressly decided by your honored 
Court that the writ of error to the State Court, does 
not bring into your Court for review all other questions 
involved in the case that might be necessary toa final 
judgment or decree, or require the examination of 
any other than questions of Federal law. 


Murdock 7s Memphis, 20 Wallace, 590. 


That by the provision of Section 1003 of the Re- 
vised Statutes, writs of error from the Supreme Court 
to a state court in cases authorized by law, shall be 
issued in the same manner, and under the same regu- 
lations, and shall have the same effect, as if the judg- 
ment or decree complained of had been rendered or 
passed in a court of the United States. 


That the effect and purpose of the writ of error is 
to bring before the appellate court, the errors of law 
eomplained of in the ruling of the trial court, and that 
questions of fact are never presented to, or considered 
by, your honored Court on writ of error, except as 
they are embodied in bills of exception, or finding of 
facts by the judge of trial court. Fisher ns Cockerel, 


> Peters, 254 And every controverted question of 
fact is excluded from consideration. 

That while the practice of the Courts of Louisiana, 
permits the facts to be presented to and found by the 
appellate courts, as in eases of appeal im equity, the 
findings of such appellate courts are final as te all 
such questions of fact, and the jurisdiction conferred by 
the Constitution and laws of the United States, over 
such courts is confined strietiy, by writ of error, to 
questions of Federal law. 

That it has been said by your honored Court, that 
a record which contains the whole of the testimony jind 
evidence offered at the trial, by each party, in su;- 
port of the issue, is voluminous, not properly before 
the court for consideration, and form an expensive 
and unnecessary burden upon the record, and that the 
(‘ourt has had occasion ib taanv causes to eApPress its re- 
eret, on account of irregular proceedings of this nature. 


Pennock & Sellers cx. Dinlovue, 2 Peters, 1. 


Your petitioners respectfully show, that the return 
required by See. Loft Rules, by transmitting a true 
copy of the reeord, and of the assigninent of errors, 
and of all proceeding in the case, has reference to the 
record in cases at law, as distinguished from cases in 
eaguinty and does net require the transmission of a Copy 
of all the evidence, documentary and oral, papers, ex 
hibits, depositions and other proceedings, irrelevant 
and unnecessary to the hearing in this Court. 

And that said Section 1, is to be controled by See- 
tien 3. of the same rule, that no ease will be heard 
until a complete reeord, containing in itself, and not 
by reference, all the papers, exhibits, depositions ana 
other proceedings, Which are necessary to the hearing 
in this Court, shall be filed. 

That said section exeludes, by inference, all papers 
exhibits, depositions and other proeeedings, whiel 


) 


are not necessary to the hearing in this Court, and has 
always received that construction. 
Curtis rs. Petitpain, 18 Howard, 109. 
Lanusse rs. Barker, 3 Wheaton, 102. 
Williams 7s. Morris, 12 Wheaton, 117. 
Davis rs, Packard, 6 Peters, 41. 
Campbell os. Rankin, 9 Otto, 261. 
Innerarity os. Byrne, 5 Howard, 295. 
Owens os. Hanney, 9 Cranch, 180. 
Reed es. Marsh, 13 Peters, 153. 
Magnia rs. Thompson, 7 Peter, 348. 
M. kK. and T. R. es. Dinsmore, 108 U.S., 330. 

Your petitioners further show that the costs of liti- 
vation in your honored Court are now heavy, and that 
to impose an additional burden by putting such a 
forced construction onthe rulesof the Court as to 
require suitors to bring into the Court a voluminous 
mass Of matter, entirely impertinent and irrelevant, 
and unnecessary to the hearing in this Court, would 
be to increase and render more arduous the labor of 
the honored justices, to impose additional and un- 
necessary expenses upon suitors, and in many cases to 
operate a virtual denial of justice, by making it a lux- 
ury, beyond the means of parties in poor or moderate 
circumstances. 

Wherefore, the premises considered, your petition- 
ers pray for an alternative writ of mandamus, directed 
to the said Geo. W. Dupre, clerk ©! the Supreme Court 
of Louisiana, commanding him + transmit to this 
honored Court, a true copy of the record, and of the 
assignment of errors, and of all proceedings in the case, 
under his hand and the seal of the Court, being the 
copy of the record known to the practice of the courts 
of law, as distinguished from the courts of equity, and 
to omit from said transcript the note of evidence, with 
the documents, papers, and depositions used on the trial 


Pe 
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of the suit in the Supreme Court, of Louisiana, as imper- 
tinentand irrelevant, and not necessary to the hearing 
in this Court, or to show cause, on the earliest day the 
Court may direct, why a preemptory mandamus should 
not issue. 


And that upon his failure to show good and sufficient 
cause, &@ preemptory mandamus issue. 
S. Prenriss Nuvre, 
Of Connsel., 


Ciry anp Country oF WASHINGTON, | 
District of Columbia. j —_ 

Before me, the undersigned authority, personally came 
and appeared S. Prentiss Nutt, who, being by me 
duly sworn, deposes and says: that he is the at- 
torney for the petitioners, who are absent from the 
Distriet of Columbia, and that all the facts stated, 
and allegations made in the foregoing petition are 
trne and correct. 

S. Prentiss Nur. 


Sworn to and subseribed before me. QOetober 3th. 
ISS. 
Ronee’ Ro SHELLABARGER 
[SEAL | Nolary Public. /). $A 


{n the Supreme fJourt of the ffuited States. 


—--—-esepe 


No. 5. OrtarxaL. Ocroper Term, 1886. 
Ex Parte. In tue MATTER OF Mrs. ) On VPetition for a 
EK. J. Ratston AND [1uspanp, l’r- > Writ of Man- 
TITIONERS., damus. 


e@eP « 


The Answer cf George W. Dupre, Clerk of the Supreme 
Court of the State of Louisiana, to the Alternative Writ 
herein. 

Now comes George W. Dupre, clerk of the Supreme 
Court of the State of Louisiana, and for cause why a writ 
of mandamus should not issue as prayed for in said peti- 
tion, with respect shows: 

Wet. That before said petition was filed in your Ilonor- 
able Court, Mrs. EK. J. Ralston, in whose name said peti- 
tion appears, had departed this life; and that at the date 
of filing said petition there had been, so far as this re- 
spondent is advised or informed, no revival of the cause 
referred to therein. 

2d. That in said cause in which said petitioner alleges 
at petition and bond for a writ to remove site suit into 
vour TLonorable Court, while it is true that the Chief Jus- 
tice of the Supreme Court of Louisiana allowed a writ ot 
error without snpersedeas, this respondent states that said 
petitioners or their attorney never sued out or obtained 
any writ of error in pursuance of said order allowing them 
to do so, and never lodged any writ of error or any copy 
thereot in the othce of the respondent ~tow it: in the oflice 
of the clerk of the Supreme Court of the State of Louisi- 
ana; that the failure of said petitioners and their attorney 
In these respects was the result of their own fault and 
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negligence, and not of any fault or negligence of this re- 
spondent. Wherefore he respectfully submits tnat your 
Honorable Court is without jurisdiction over said cause 
or of this respondent, 

And if the foregoing should not be held by your Ifon- 
orable Court to be sufficient cause, then this respondent 
with respect shows: 

3d. That after the petitioners had obtained from the 
Honorable, the Chief Justice of the Supreme Court of 
Lonisiana the order allowing the writ of error as aforesaid, 
the attorney of the petitioners, Wade R. Young, Esq., 
requested this respondent to furnish and make out to bim 
a transcript of the whole record in the cause. Respondent 
replied that he was willing and ready to do so, provided 
that said attorney or his clients would make a cash de- 
posit, or otherwise satisfactorily provide for the payment 
of this respondent’s fees for the transcript. This reason- 
able request of this respondent was not complied with. 
Neither the petitioners nor their attorneys ever made any 
deposit, tendered any money or offered any security for 
the payment of the cost of making such transcript. ITe 
further says that before this time he had had trouble with 
the same attorney ubout fees justly due to this respondent, 
and that he was, and still is unwilling to do the work of 
waking such transcript for the parties or their attorneys 
until they shall first make a cash deposit sufficient. to 
cover hits reasonable and proper costs; and he is anwilling 
to eXtend credit to sald parties or their attorney, 

4th. Ile further shows that afterwards, to wit, after 
this respondent head refused to thake il transcript of the 
whole record (>t) credit, the Sainie attorney applied to him 
for the part of the record now called for in the petition 
betore this TTonorable Court, but he made no deposit to 
cover costs, he thade neo tender ot honey or of security to 
provide tor the fees of this respondent, and thereupon re- 
spondent retused to furnish said transcript. 3 


Sth. Tle further shows that on said application for said 
part of said record, respon lent referred the matter to the 
Tlonorable F. PL Poche, Acting Chict Justice of the Su- 
preme Court of Louisiana, and was by itn advised that 
the rules of your Hlonorable Court prohibited this respond- 
ent from sending to your Honorable Court a partial tran- 
script, and that this respondent could not, if he did so, 
attach a proper or competent certificate thereto. For 
this further reason, he refused said partial transeript. 

And now, having fully answered, he prays to be hence 
discharged with his reasonable costs and charges in this be- 
half, sustained, and for all and general reliet, &e. 

GEORGE W. DUPRE, 
Clerk: Supreme Court of the State of Louisiana. 


STATE OF LOUISIANA, ) 

PARISH OF ORLEANS. § 

sefore me, A. Ilero, Jr.,a notary, in and for sald Or- 
leans Parish, personally came Geo. W. Dupre, and being 
duly sworn, says all the allegations of the foregoing an- 
swer are true in substance and in fact. 


GEORGE W. DUPRE. 


Sworn to and subscribed me this 4th day of December, 
1886. 
[ SEAL. ] ANDREW LERO, JR., 
Notary Pu blie. 


Seaton eZ to . 
- ee 


AIA A 


sunte mie Court of the United States. 


Mirs. kK. ob. RADSTON AND Hluspanp, ) 
Qoricrinal Neo. 5. 
PETITIONERS FOR MANDAMUS. | 


MOTION. 


To the Tonorahtle, the Chief Justicovw and Associate 
Justices of the Supreme Court of the United State: 

Now comes S. Prentiss Natt attorney for petitioners, 
and moves this Tlonorible Court that an alternative 
Writof inandamus may be issued, directed to George 
V. Dupre, Clerk of the Supreme Court of Louisiana, to 
show cuuse, by the third Monday of November, pres- 
ent, Why a per-empiory writ of mandamus should not 
be issned, commanding him to transmit to this court, 
a true copy of the reeord, and of the assigniment of 
errors, and of all proceedings in the ease of Mrs. kb. . 
Ralston and husband «7. the British & American Mort- 
vacge (o., limited, in due form, being the eopy of the 
record Known to the praetiee of the Courts of Law, as 
distinenished from the Courts of Ikequitv, and to omit 


from the transeript the note of evidence, with the doe- 
uinents, papers and depositions, used oon the trial of 


tiiee seit in the Supreme Court of Loomis deve. 


BRIEF FOR PETITIONERS ON MOTION FOR AN 
ALTERNATIVE WRIT OF MANDAMUS 


The motion for leave to bring inthe above entitled 


petition lias been granted, and now an alternative writ 
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I. this an original action and does it belone to orivi- 
nal jurisdietion, and if <0, has this court the power to 
aet in the premises ? 

Is it an action arising out of the writ of error, and 
efappellate jurisdiction, and if so, has this court the 
power to aet in the premises ? 

If in either easc the court has the power to act in 
the premises. does the case before the court present 
sufficient grounds for that action ” 

These are the questions to whieh | shall address 
miveself, 

OUGINAL JURISDICTION, 

At oan early day this question of a iandanmius to 
right a Wrong came, up in this court in the case of 
Marbury ers. Madison, (1. Cr. 157). Questions of state 
and publie polity presented themselves. The dis- 
cretion of the Chief Executive and the Seeretary of 
State was underthe Constitution, lowed them. [Tt was 
apparent. To deprive them of it would have been an 
interference not warranted on grounds of publie poliey, 
hor by the wise provisions of the Constitution, 

The faets presented warranted the issuing of the 
Inandamus to right the private wrong, but it was held 
to be an original action against the Secretary of State, 
and no remedy lay. Phe eourt lad ne original juris- 
diction in the premises, and it did not reside in Con- 
vress tondd to it. The wrong done the people, may 
have been vreater than that done this individual, had 
this court assumed jurisdietion and issued the lman- 
damus. Phe exceutive power would have been on 
jared, and those powers, the legislative, executive, and 
judicial, potentially coextensive, would have lost thei 
equilibrinuin. The mandamus was refised. 

Following upon this deeision it was thought that 
in issuing a mandamus, this court commenced an 


origina? action. 


‘dn cases in whieh a State shall be a party, the 
Supreme Court shall have original jurisdiction.” 


ln the present instunee does the State of Lonisiana 
in its judiciary, and in the person of the Clerk of the 
Supreme Court of the State, hold and possess that 
which belongs to this court in law,and if so, is the 
State a Snarty” here ? 

A case has been foreed to judgment through the 
State Courts. One of the parties, holds that there 
were federal questions of law involved, sufficient to 
carry the case before the United States Circuit Court. 
A writ of error is grinted and the question is the 
property of this eourt. For the possession of tht 
property is there now a contention between the United 
States and the State of Lonisiana ? 

The State of Louisiana in foreing to final judginent 
a case over Which this court held jurisdiction, has de-- 
prived a eitizenof rights guaranteed to him by the 
(Constitution. | 

This court must take notice of this facet on the rep- 
resentation of the party injured. 

The States can pass no laws which effect either the 
jurisdiction, orthe practice, of the courts of the United 
States, PVOPLto riqore., BY their own force, a State law 
has ne operation Whatever, on the courts of the Lonited 
States 

li the ease of the Bank of U.S. es. Planters Bank. 
Y Wheat. 2OR. the Staite was not a “party” though it 
owned stoek in the Die ‘Tle Corporation Wools thie 
marty, ane there was ne original jurisdietion 

ln the ease of Osborn ers. Bank of U.S. (ib. 7238). the 
State did notappenras a partyvon the reeord, and there- 
for. the ease didi not come within the mienninme of the 


language of the Constitution, llere the Cvprerdy Object 


of the State was to drive the U.S. Bank out of ex- 


ixfenece, thus interfering with Inter Siate Commerce, 
and upsetting publie poliey. 

In the case of the Commonwealth of Kentueky es 
Dennison, (24 lLlow., 66); also Govertior of Georgia rs 
Madrazo,(1 Pet., 110); it was held that a suit against the 
Grovernor of a State, in’ his official capacity, is a suit 
acninst the State. 

A writ of mandaimns is an ordinary process in cases 
to which it is applieable. 

If the court has original jurisdiction in the present 
instance, the mandamus is the process of its authority. 

APPELLATE JURISDICTION, 


lnthe present ease a writ of error lias been cvranted., 
A writ of error is the writ of this court; the anthority 
tocrant the writ is conference upon the Judge of the 
State Court, and when he has aeted hy erinting the 
order aid AL POPOPON ing the bord, theense belonus to this 
court, and is here by appellate jurisdietion. Are the 
Judge of the State Court and his Clerk offieers under 
this court inthe premises? dn granting the order the 
Judeve but perfortos a ministerial duly, and so, like- 
wise, the Clerk in making up the reeord for this 
Court, 


See, LOO of the Revised Statutes provides : 


“Writs of error from the Supreme Court toa State 
(Court shall be issued in the saiie manner and under 
the some regulations, and shall have the same efeet 
os uf the yudyient oor dleere ‘* coopnrnDe din aane (| crf had brererny 
rendered or passed ina Court of the United States. 


‘ror: this we enn reason that iff aim trndamus can be 
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recvard toa State Court 


‘in cases in which a State shall be a party, the 
Supreme Court shall have original jurisdiction.” 


ln the present instiunee does the State of Lonisiana 
~in its judiciary, 2nd in the person of the Clerk of the 
Supreme Court of thé State, hold and possess that 
which belongs to this eourt in law. and if so, is the 
State a “party” here? 

A case has been foreed to judgment through the 
State Courts. One of the parties, holds that there 
were federal qnestions of law involved, sufficient to 
earry the case before the United States Cirenit Court. 
A writ of error is grinted and the question is the 
property of this court. For the possession of that 
property is there now a contention between the United 
States and the State of Louisiana ? 

The State of Louisiana in forcing to final judginent 
a case over Which this court held jurisdietion, has de- 
prived a citizen of rights guaranteed to him = by the 
Constitution, 

Phis court must take notice of this facet on the rep- 
resentation of the party injured, 

The States can pass no laws whieh effeet either the 
jurisdiction, orthe practice, of the courts of the United 
States, proprio rigore. By their own force, a State law 
has no operation whatever, on the courts of the United 


States 

lin the ease of the Bank of U.S. rs. Planters Bank. 
OY Wheat. 908), the State was not a “party” though it 
owned stoek in the bank Phe corporation Ws the 
marty, and there was no original jurisdietion 

ln the ease of Osborn es. Bank of UL S., (ib. 738). the 
State did not Appearas a party on the record. and there- 
for the ease did not come within the meaning of the 


laructage of thie { opmstitution. llere thie Cypverdy object 
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isfenee. thus interfering with Inter Siate Comineree, 
aid upsetting public poliey. 

In the case of the Commonwealth of Kentueky es 
Dennison, (24 Llow., 66): also Govertiorof Georgia rs. 
Madrazo,(1 Pet., 110); it was held that a suit against the 
Governor of a State, in his official eapacity, is a suit 
acninst the State. 

A writ of mandamns is an ordinary process in cases 
to which it is applieable. 

If the court has original jurisdiction in the present 
instance, the mandamus is the process of its authority. 

APPELLATE JURISDIOTION, 


lnthe present case a writ of error has been granted 
A writ of error is the writ of this court; the authority 
to crant the writ is conference upon the Judge of the 
State Court. and when le las aeted by eranting the 
order and Approving the bond, the ense belonus to this 
court, and is here by appellate jurisdietion. Are the 
Judge of the State Court and his Clerk offieers under 
this court inthe premises? Tn granting the order the 
Judve Dnt performs a ministerial duly, and so, like- 
wise, the Clerk in making up the reeord for this 
eourt. 


See, L003 of the Revised Statutes Pray icles: 


“Writs of error from the Supreme Court toa State 
(Court shall be issued in the sie manner and under 
the some revtulatiots, and shall have the same etout 
os if the judginent or deeree complain dof had been 
rendered or passed ina Court of the United States. 
rom: this we ean reason that if a mandamus ean be 


issued in oa ease coming froma Court of the United 
sATECS AS A Process cif CANePrC DIT thie buthiority 7) thi- 


Covi ay T. bye ‘) pirity af re reaoline’. Prie’ sib ibe’ will hice] it} 


revrara toa stiute Court 


The essential criterion of appellate jurisdiction is 


that it revises and corrects the proceedings la Cause 
ilready instituted, and does not create that ¢ use. 

In the present cise the cause las been created, the 
ease is before this court on writ of error, and the au- 
thority of this court is asked to compel the Clerk of 
the Superior Court toscud up the proceedings heretofore 
held for the purpose of revising and correcting those’ 
proceedings, if any cause is found for such; that the 
ease does not appear of the reeord is a formal defect 
sought now te be remedied. In the sense that he 
eiust furnisla transeript of the record, the Clerk of 
the Supreme Court, of Louisiana, is an offieer of this 
eourt, and the court ean surely compel him to obey 
its orders, and ecomunand lim to perform his duties. 

For the purpose of considering the writ of error, 
this Court needs a transeript of the reeord as prayed 
for in the petition, the balance, whieh the said Dupie 
insists shall be sent along, else none at all, being ir- 
revalint matter, over whieh this court has no jurisdie- 
tion, and, theretore, it has no place here. This surely is 
ih instance Where this eourt lias power to ISStie Writs to 
earry ont its authority. | 

A writ of error carries up nothing bit questions of 
law, Whieh are determined aeeording to the faets, as 


they appear in the reeord, an MP ppeal carries up every- 


In the ease of United States rs. Peters, (5 Cr. 115.) 
Mat upon affidavit of one of the parties, a 
role was yvranted on ondge Peters, of the U.S. Dist. 
(‘ourt. for Penn... to show canse bv the ment Siturday, 
Why a mandamus should not issne. commanding him 
to issue process to enforee obedience to the sentence 
of fiis eourt. Ina metter wherein lis eourt tina juris- 


rr a : or argent at hia b4 1 Mee ee 7 
Cecio, rie CACUSECT PTitserir conn Take or Peoun that he 


‘ 


was prohibited by the laws of Pennsvivania, where- 


Uiprenid, the Court dela. that the lecvishition of a ‘State 
Cannot annul the judgiments, nor determine the juris- 
diction of the Courts of the United States, and a pre- 
eimptory mInandamus was awarded 

ln the ease of Melntire es. Wood. 7 Cr, 504.) it was 
held that the Cireuit Courts leive peower to issue a writ 
of insudamus in thes aes in Wiehe it may be nee- 
essiry to the exercise of their jurisdietion. 

If the Cirenit Court.an inferior court, has that power, 
this court, the Supreme Court, has also. The Cir- 
euit Court, in the present instance, hos beey deprived 
of its rights of jurisdietion by the action of fis Loisi 
dna State Court. and the writ of error is to recain those 
rights, and the mandimus praved for is wanted to en 
ible the d nited States Court to do this. 

In Aare parte Crane, (5 Pet.. 1.) it was held that 
this court had power to issuaa mandamus directed to 
the Pistrict Court of the United Stites, commu tiding 
the Court te ~j rit al bill oft CNC LOS, ma ense tiriened 
before such court 

In Kneland, 9» writ of meandtmus t< defined to be a 
command issued, in the kines mime, from the Court 
of King’s Beneh, and directed to any porsen, Corpora. 
tion or inferior court of jurisdiction, within the Kings 
dominions, requiring then to do some  partiouher 
thing therein specified, whieh appertains to thei 
mittee and duty, and witieh the Court of King’s Deneh 


has previously determined, or at least, supposes, ta be 
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“The Judiciary Aet confers express 
ceneral superintendence of inferior 
court; no other tribunal exists by whi 
ereised.” 

The law of the ease is what Presta levtie 
before this court in the present instam 


ln thie samme ease it is slown 
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tendence of inferior tribunals, and this is expressly 
conterred on this court by the Judiciary Aet. 

Inthe case Ae parfe Bradstreet (4 Pet., 102,) this 
court granted a mandamits requiring the District sade 
to have the records of the cases madeup, and to enter 
judgement, in order to vive the demanudant the benefit 
of a writ of error to the Supreme Court. 

Soalso in the ease of the Life and Fire Tis. Co. rs. 
Wilson, (8) Pet., 591.) when also this court held that a 
writ of mandamus is subject tothe legaland equitable 
discretion of the court, and it ought not to be issued in 
eases of doubtful rivht: buf 7 is lhe only ads quate 
mode of relief when an tnferioy tribnual refuses to 
aot Mpon a subhypect hranght properly he fore if, 

In Sibbald es. United States (12 Pet., 488) it was held 
that if the speeial mandate directed by the 24th See. 
of the Judiciary Aet is not obeved, then the general 
power viven to “all the courts of the United States to 
issue writs which are necessary for the exercise of their 
respective jurisdiction, agreerble to the principles and 
nsaves of law” by the l4th Soc. of the Judiciary Aet, 
fairly arise; and a Mmoundamus or other appropriate 
writ will go. 

In the ease of Butz ers. City of Museitines, (Ss Wall. 
575.) it was held that the extent to which the writ of 
mandamus from the federal courts can vive relief 
tvainst the decisions in the State Courts invelves a 
question respecting the process of the federal courts : 
and that being so, it is peculiirly the provinee of this 
court to decide alt questions Which eoneern the sub- 
ject. 

ln the case of the United States es. Gomez os Wall. 
792), it Was held that where the appellant, Without 


fault on his part. is prevented from reasonibly obtiain- 


‘ 


ing the transeript by the frand of the other party, or 


by the ill-founded order of the eourt below, or by the 


contnpriey of its clerk, a mandamus is the proper rem- 
edy. 

In the ease of the United States es. Booth (is Tlow.. 
76). it is held that when the Clerk of the Supreme 
Court of a State neglects or refuses to make a return 
toa writ of error, issued under the 2oth See. of the 
Judiciary Aet, this court wall lay rule on lim to make 
return on or before the first day of the next term, or 
show cause why such return has not been made in con- 
formity to law. 

In the ease of Phillips os. Preston (5 How., 278) it 
was held thatin a case o* awrit of error to the Cirenit 
Court of the United Stites in Louisiana, and where 
the trial by jury had been waived, that the State prae- 
tice reguiating appeals for reviewing the decisions of 
the inferior courts, Which required the return of all 
the evidence to the Appellate Court, did mot apply ; 
and that only so miueh of it need be returned, amd, in- 
deed, no tere should be returned, than was HeCessaiPry 
io present the lesal questions decided by the court, 
and whieh were sought to be reviewed. Evidence 
bearing eNxelusively upon questions of facet involved in 
the (ist, only bie rebipber thie record snd enmipbarrass the 
hearing int this court, as those questions are not the 
subject of review on error, 

In the ease of Arhur es. Tart (17 How., 6), it was 
held that ino return te the writ of error, so mueh of 
the @videnee, and no more, should be incorporated in 
the billof exeeptions, as was deemed meeessary to nie 
sent the points of law determined against the party 
bringing the suit 

In the case of Parkes cs. Purner  b2 Tow... 59). it: is 
held that where a ease is brought before this court by 
a writ of error, it can only review questions of law: 
ana therefore, where the validity ofa verdiet of a jury 
Is brought in question, the practice whieh prevails in 


ee 
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the State Courts of Lonisiana, is inapplicable in the 
courts of the United States. | 

ln the case of Cousin es. Blane (19 Tlow., 202) it is 
held that where all evidence—taken in the court be- 
low goes up to the supreme Court of Louisiana, which 
decides questions of facet as well as of law—in the ab- 
sence of bills of exe sptions, Setting forth the points of 
law decided in the ease, this case must look to the 
opinion of the State Court (made a part of the reeord 
by luw), in order to see whether or not any question 
has been decided there, whieh would give this court 
appellate jurisdiction under the 25th See. of the Judi- 
ehiry Act. 

Concluding, attention need only be ealled to the 
letter of Mr. Dupre, written September 29th, I8s6, 
to Mr. Young, atlorney for petitioners, for the very 
best of reasons for some severe course by this court 
in the premises. He says: “TT will proceed no fur- 
ther in your several writs of error until vou shall 
have deposited in my hands the eash amount of 
estimates heretofore made to cover costs. Nothing 
has been done nor any of your papers filed in the ver- 
jOUS CASses IN whieh Vou have applied for writs of error. 
i am looking for the mandamus you have: so often 
shreatened me with. My answer will not be long.” 

Ile has refused to file the petition and bond, with 
the order for a writ of errror, and the staying order of 
Mr. Justice Woods. 

For this he has no warvant either inthe law of Louis- 
lana, or in the practice of the state or federal courts, 
and is guilty of a gross disrespect and contempt of 


beothy eourts 
Ss. Prestiss Nurr. 
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IN THE 


Supreme Court of the United States. 


In re 
THe british aNnp AMERICAN MorrGace il Millia dil nies 
CoMPANY, LIMITED, ttn ta, 
istuna—No, fis 


rs, 


Mins. E. J. Rauston anp ITusBanp. 


Mus. EK. J. Ratston anp Huspanp 
In the Same Court 


rs. 
‘ vr 
THe British AND AMERICAN MORTGAGE ) 


Company, LIMITED. 


Motion. 


Now comes The British and Atmerican Mortgage (Cone 
pany, Limited, by ames Low niles, its attorney, nnd moves 
the court to vacate the supersedeas or stay order made Un 
this Culise by mnie ot the associate istices of this eourt on 
the 25th dav of June, ISS86, on the ground that his loner 
bad no jurisdiction of the cause. 

JAMES LOWNDES, 


Attorney of the B. & A. Mortyaye Company, Lim: 


Statement of Facts, 


The tirat of these suits was bronght to enforce a mortyvage 
against the property of the detendant. Mrs. FE. .). Ralston. 


The second suit isin the nature of a cross-action or de 
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fense to the original action. ‘They together constitute one 
suit, 

A final judgment was rendered in these suits against the 
defendants, Mrs. KE. J. Ralston and husband, at Febraarv 
term, 1886, viz., April 5, 1886, on all the matters in contro- 
versy in the said suit. 

After tinal judgment the following osilens were made 
in the cause: 


Order. 


Writ allowed on fernishing bond, with security, accord- 
ing to law, for one thousand dollars, not to operate as a 
supersedeas, 

(Signed) KK. DerMupez, 
Chief Juste 


~ 
a 
- 


New ORLEANS, Way 31st, 1836. 


Order for Supersedeas. 


bile L July “th. PRs 


Tue British AND AMéRICAN Mortuage Company (Lim.) 
rs, 


. Mrs. E. J. Rauston anp I[]uspBanp. 


Mrs. KE. J. Ransron anp Iluspanp 
s. 
Tue Britisu anp AmMertcan Morrcage Company (Lim.) 


Oi) BR rror fo the Supre LL Court of Lowsiana. 


A writ ot error having been allowed in this ease, and a 
bond given and daly approved without an allowance of 
supersedeas, though the right of supersedeas is claimed by 
Mrs. EK. J. Ralston, the plarntitf in error, it is ordered that 
further proceedings to enforce exechtory process in execu- 
tion songht to be enforced im this case in the Supreme 
Court of Louisiana or in the District Court from which the 
case Was appealed to said Supreme Court of Louisiana, be 


3 


suspended until the further order of the Supreme Court of 


the United States. 
(Signed) W. b. Woop, 
Associate Justice Supreme Court of the Unitd Nhat x. 


A true copy: JOHN AUGUSTIN, 
Dep. Clerk. 
June 25th, 1886. 


The latter order was granted without notice to the British 
and American Mortgage Company, limited, 

[t appears from the following certificate that no writ of 
error has ever been sued out in the cause: : 


SUPREME COURT OF THE STATE OF LOUISIANA. 


I hereby certify that the above proceedings appear of 
record tm this court, and that no other proceedings cLp pear 
of record since the date of the said judgment, April 15th, 
1886, and that it does not appear by the said record that 
anv writ of error in the said) cases, or any copy of the 
writ of error therein, has been lodged in the clerk’s office 
of the satd court, and that no such writ of error lias been 
lodved in the said office, 

In testimony whereof [have hereunto set my hand and 
aflixed the seal of said court at the city of New Orleans 
this. the 7th dav ot! October, Anno Pooradnnd, Corie’ thousand 
eight hundred and cighty-six, and the one hundredth and 
tenth ot the Independence ot thie United States ot America, 

JouN AUGUSTIN, 
De) Clerk. 


Mrs. Ralston died in August, IS86. Ller husband and 
codefendant, George Ralston, has proved her will, and: by 


the laws of Louisiana is her personal representative. 


Argument. 
Thos subject Is regulated by section L007 of the Revised 
Statutes, which is in these words: 


‘in av cise where i writ of error riba bem super- 
sedeas, the defendant mav obtain such superseder by serve 
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fense to the original action. They together constitute one 
suit. 

A final judgment was rendered in these suits against the 
defendants, Mrs. E. J. Ralston and husband, at February 
term, 1886, viz., April 5, 1886, on all the matters in contro- 
versy in the said suit. 

After final judgment the following orders were made 
in the cause: 


Order. 


Writ allowed on farnishing boud, with security, accord- 
ing to law, for one thousand dollars, not to operate as a 
supersedeas, 

(Signed) KK. DerMubez, 
Chief Justice, 

New Orveans, Way 31st, 15s. 


Order for Supersedeas. 


' 
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Tue British AND AMERICAN Morraace Company (Lim.) 
rs. 


Meas. E. J. Rauston anp [Luspanp. 


Mrs. kK. J. Ratston anp Iluspanp 
re. 
Tue britisn anp AmMertcAN Mortcace Company (Lim.) 


Oi) Error to thy Supreme Court of Louisiana. 


A writ of error having been allowed in this case, and a 
bond given and duly approved without an allowance of 
supersedeas, though the rghit of supersedeas is claimed by 
Mrs. EK. J. Ralston, the platnatitf in error, it is ordered that 
further proceedings to entoree executory process in execu- 


tion songht to be enforced in this case in the Supreme 
Court of Louisiana or in the IMstrict Court from which the 
case Was appealed to said Supreme Court of Louisiana, be 


ee 
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suspended until the further order of the Supreme Court of 
the United States. 
| (Signed) W. b. Woop, 
Associate Justice Supreme Court of the Unitd States. 


A true copy: JOUN AUGUSTIN, 
Dep. Clerk. 
June 25th, 1886. 


The latter order was granted without notice to the British 
and American Mortgage Company, limited, 
[t appears from the following certificate that no writ of 


error has ever been sued out in the Ciuse: 
SUPREME CouURT OF THE STATE OF LOUISIANA. 


I hereby certify that the above proceedings chpD) peer of 
record tn this court, and that no other proceedings cp prear 
of record since the date of the said yn lymment, April doth, 
ISS6, and that it does not appear Ds the sand record that 
any writ of error in the said cases, or any copy of the 
writ of error therein, has been lodged in the clerk's office 
of the said court, and that mo such writ of error has been 
lodged in the said office, 

[n testimony whereot [have hereunto set my hand and 
affixed the seal of said court at the city of New Orleans 
this, the 7th dav of October, Anno Dominl, one thousand 
eight hundred and eighty-six, and the one handredth and 
tenth of the Independence of the United States of America, 

JouN AUGUSTIN, 
Pep ('/, rk, 


Mrs. Ralston died in August, I886. Iler husband and 
codefendant, George Ralston, has proved her will, and by 


the laws ot Louisiana is her personal representative, 


Argument. 
This subject is regulated by section 1007 of the Revised 
Statutes, which is in these words: 


ae In aiiv «iise where il writ ot error niay be it sul T- 
sedeas, the detendant mav obtain such superseder by serve 
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ing the writ of error, by lodging a copy thereof for the 
adverse party in the clerk’s office where the record re- 
mains, within sixty days, Sundays inclusive, after the ren- 
dering of the judgment complained of, and giving the 
security required by law on the issuing of the citation, 
But if he desire to stay process on the judgment he may, 
having served his writ of error as atoresaid, give the 
security required by law within sixty days after the rendi- 
tion of such judgment, or afterward, with the permission 
of a judge or justice of the appellate courts. And in sach 
cases, Where a writ of error may be a supersedeas, exe- 
cution shall not issue until the expiration of ten days.” 


It is a settled rule of practice in this court that it obtains 


jurisdiction over a cause in a lower court only through the 


service on that court of its writ of error, (or the allowance 
of an appeal), and that a writ of error is served by lodging 
it in the clerk’s oftice of the court below. ‘The provision 
of section 1007 of the Revised Statutes for the lodging of 
the writ is only declaratory. 

Commissioners ¢. Gorman, 19 Wall., 663. 

Kitchen ¢. Randolph, 93 U.8., 80. 


No writ of error had heen lodged when the shi order was 
granted, 

The above statute gives to the Justices of this court only 
power to enlarge the time for giving the supersedeas bond, 
and the stav order was not within the statute. 

As there is no writ of error which can be reversed, af- 
tirmed, or dismissed, the plaintiff! below has no remedy, 
except by this motion, 

JaMes LOWNDEs, 


4 . . . . 
Attorney for the British dV American 


Morty sift ( omy wt, Limited, 
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IN THE SUPREME COURT OF LOUISIANA. 


Tue Bririsu anp Awenican Morrcace 
Company. LIMiren. 


No. O.668 


ViEes. K.P Rapsro~n vanp Peseans 
IN THE SAME COURT 


Vins. EF. J. Rapsro~n axnp Hespavsp 


bak Brerisit anp AWERIEAN epoch: 
(Company. Liwirep 


ON THE MOTION TOVACATE i:HE STAY:NG ORDER 
PRIEF FO PLANTIFE IN Error Ve vrnsy tine Miaorios 


It is contended that the staying order of Mr. Jus- 
tice Woods should be vacated, because in consequence 
of the contumacy of the clerk in refusing to file the 
papers, and otherwise comply with his ministerial 
duty,on writ of error was issued and no eopy lodged 
for the defendant in error 

And it is claimed that this court has no jurisdiction 
in the premises, because nowrit of error was sued out 


eal re dentine Mean is 


[t seems to be contended that it was not the duty of 
the clerk to issue the writ of errorand lodge the copy, 
ou the ground that the elerk of the Supreme Court: of 
Louisiana, had no authority to issue the writ, whieh can 


only be issned by the elerk of this court, or by the 
clerk of the Cirenuit Court, 

This contention was made in the case of Sheppard 
rs. Wilson, 5 Howerd. 210. 

Section Loos of the Revised Statutes provides “writs 
of error from the sanpreme Court toa State Court, in 
cases authorized by law, shall be issued in the same 
minner, and under the svme regulations, and shall have 
the same effeetas if th: jadgment or decree conplained 
of had been rendered or passed ina courtof the United 
Stites.” 


Section LOO4 provides : 


* Writs of error, returnable to the Supreme Court, 
may be issued as well by the elerks of the Circuit 
Court, under the seals thereof. as by the elerk of the 


Supreme Court 


ln the case of Sheppard es. Wilson, supra, Chief 


Justice Taney said: 


~The Net of 1858 having declired that writs of error 
may be prosecuted from the judgments of the Sapreme 
Court of the Territory of Low... to this court, in the 
miinner and under the same regulations as from Cir- 
euit Courts of the United States. it would seem to be 
very clear that the writ of error may be issued by the 
elerk of the Verritorial Court. and the eitation signed 
and the bond approved by one of the judves his is 
the plain import of the words of the law, and we think 
they cannot justly receive any other interpretation.” 


Sec, Loos of the Revised Statutes having declared 


that writs of error from the Supreme Court to a State 


Court, in cases authorized by law. sha// be issned in 


the suine manner and under the sine regulations, and 
shall have the same effeet as if the judgment or decree 
complained of had been rendered or Paissed ina eourt 
of the United States, it wonld seem that the writ. of 
error may be issued by the elerk of the State Court, 
and the eitation signed and the bond approved by one 
of the judges. 

This disposes of the contention that) it was net 
the duty of the elerk of the State Court to obey the 
orderot the ehief justice by filing the papers, issuing 
the writ, and lodging the copy. and that it was the 
duty oft plantiffs hoerror te apply tothe clerk of the 
(irenit Court to issne the writ 

Suchoa enstom has beemin practices, but itis diffieutt 
to understand haw the elerk of this Court. or the 
elerk of the Cireautl Court, could issiae the writ) upon 
the order of the Judwe of the State Court 

The elerk of this Court issues the writ upon the 
order of a justice of this Court 

The clerk of the Cirenit Court issues the writ upon 
the orderofa judge of the Cirenit Court, and the clerk 
of the State Court issues the writ upon the order of a 
jude of the State Court 

seocuse of MebDonougel « Millandon, 3o Lboward, 
im, and T.& PF. K. tt. Co. oe. Ripe, 120 ©. 3S 
INt). 

Can the plantiffs in error be deprived of this right 
to the supersedeirs by the coutuoupecy of the elerk of 
the State Court, or le refuse to obey the order of the 
judge of the State Court. and to pertormia purely pain 
isterial duty of filing papers. issuing a writ of error, 
and lodyving a copy, becatise his deriand for a deposit 
of SP50.00 in ensh. to @over the eost of a transeript 
ct™ estimated bry beta, |~ bicel imitiedintely comipliod 
wits Suchoa demand las no warrant in the laws of 


Loutsinna. nor in the rules of this court 


| lt must be borne im mind that the question submit- 
| ted ix not as toa right toa writ of error, but as to the 


| right to a superscedeas, which was perfected on May 
31, 1886, when the writ was allowed and bond approved 
by the Chief Justice of the State Court, 

See Slaughter house cases, 1O Wallaee, 273, the plain- 

, tiffs in error had done on May 31, 1886, all that was 
} requuired of them to perfeet this right to the sllper- 
) serleas 

hie peetitbont Wits In proper TOrTM 

| fhe bond was conditioned according to law. 

| State ex re] Williamson es. Judge. 30 La. Am. 304. 
Omaha Hotel Co. rx. Wendly, 17 Otto, 37s. 

| Phe supersedeas was a writ of right. 

Phe writ of error was allowed, and the bond ap 
proved by the Chief Justice of the State Court: but 
the supersedeis was refused, and the mandate at onee 
sent back to the Distriet Court to be executed, execn 
tion issued, and the property seized and advertized for 
sale 

lf was the duty of the Chief Justice of the State 
(Court to crant the sapersedeas, and it was not in his 
power the conditions hiaving been adl complied with 
todenyv a writ of right 

Londer these cireuuistanees the application was sub- 
rt tred to \Ir luistice Wa ds, with all the PLpPers, ned 
i full statement of faets. anda writ of error, superse- 
deas, and affirmation order asked for 

Nir. Justice Woods «lid mort rit 2 stpersedeas, as 
comtemded by counsel for defendants in error Phie 
order reacs writ of error having been allowed in 
this case, india bond given, and duly approved with 
out an allowanee of a stlperse bons. throouerhs the rivlit cot 
supersedeas is claimed by Mrs. BJ. Ralston, the plain 
tiff inerror. itis ordered that further proceedings to 


. 


enforce executing process tb evecution sought to be 
enforced in this case. in the Supreme Court of Louisi 
ina, or in the distriet court, from whieh the case was 
appended to siliad Sip reiiie ¢ ourteot Louisiana, too bee Stas 
pended until the further order of the Supreme Court 
of the United States.” 

lthever occurred to Mr. dustice Woods, as it certainty 
never occurred to counsel for plaintitfs in error. that 
the clerk of the State Court would refuse to file the 
put pers, with the order of the ehiet justice, and with 
his order, and refuse to perform: the purely miinisterta| 
duty of issuing the writ acl bodwitiw a copy 

He found from: the papers submitted te tian. that 
aright to a supersedeas which was claimed to have 
boererny perfected Vay ist. ISS6. was dented by the 
C‘hief Justice of the State Court. and execution issued 
ane he ordered thieat enecution be stayed tn} stisprencled 
until the further orders of this court 

lt Is now for this Court to deterpithne Whether the 
right to the supersedeas was perfected om May oist 
PSAS4). bout this ese tadaeol bee cheonye hiliit’ss thie record Is fiers 
Much time was teeessarily consumed in the proceed 
ner’. = Oo Phe order of Mr. .liistiee Wood= was not issued 
bnital June oth. jp Sat ancl ait pret pueer= Were Thee cde 
livered to the Clerk of the State Court until duly oth 

The judyimient of the State Court: became final of 
Nay ist, and the =IALS (| Lvs listed chi deboest elipsed 

Coop diane Lith, IS86. the elerk wrote “as coneecern 
the transeript in the Boand A. Mortgave Company re 
Reaiston., we Will cho rothining fil we hear furthe 


freon » rel 


Chi oualy loth he clerk wWrele | sree Wiebtitus feos 
. + » ' i ‘ 9 ; } 
your poistruetions. aid Poor bie ps Sit cote 7 
} 1] . , ‘ . " , 7 
dred dollars, Poe>feores Poevgritiniingy Work inn that mia ‘*] 


Phere was nothing in these letter- te rmform: cour 


ee 


len ib a 
a 


for plaintiff in error that the clerk lad refused to file 
the papers, and issne the writ, and lodge the eopy ; 
that he made the payment of S150.00, a condition pre- 
eedent to the performance of such duty: or that the 


deposit for costs, made in complinnee with the rules 
of the eourt, had been exhausted. and more was re 
quired 

lt was taken for gronuted by Mr. Justice Woods, and 
by counsel, that the elerk lid obeyed the order of the 
chief justice on May 31, 1836, had filed the papers, 
issued the writ. and lodged the copy, for which a fe> 
of S5H.00 is allowed To the clerk of this eourt. 


Phe controversy reiated entirely to the contents of 
the recordygind for the purpose of having oie question of 
practice settled, the application for mandainus was 
rireeele. 

It was not until the reeeipt of the letter of Septem- 
ber 29th, filed as arn amendment to the application for 
Inandamus, that counsel for plaintiff in error was in- 
formed that the clerk had failed and refused to obey 
the order.of the chief justice, and to perform his min- 
isterial duties, and that he made a compliance with 
his demands for S150, a condition precedent to the is- 
suanee of the writ and lodging of the eopy. 
plaintiff- had been disposed to pay S150 for the per- 
formance of a duty for whieh the elerk of this court 


The sixty davs had long since lapsed: even iff the 


I~ allowed =.) uy 


The letter was filed asannmendment to the petition 
for mandamus, and plrintifh is now reidy to make an 
application for 2 Pre-eMiplary mandamus te compel 
the clerk to file the papers, issue the writ of error, and 
citation for defendants, and lodge a copy of the writ, 


as Well as to compel him to transmit a copy oof the 


rerearaore 


ee 


~ 


gg ree mma ar ee 


—— ee ———————————..... 
- ee 


Before any hearing ean be lad of the applieation 
nnd before the reeord ean be submitted to enable the 
eourt to determine whether or not the plaintiff in 
error complied with the requirements of the law, and 
perfected the right to the stpersedeas on May Sst, 
Iss6, defendants in error seek to take advantave of the 
contumacy of the clerk. and ineve to vaeate what they 
are pleased to eall the supersedeas of Mr. Justies 
Woods, Vaprerdn Tete GN Portes hha relnrnat tered hy Prieprertecct 
certificate frome the clerk 

bout this court cannot detertaime the issue until the 
record is here. and the reeord cannot be submitted 
until this court compels the clerk’ to file the papers 
und issue the writ, and transmit a eopy of the record 
of some kind 

l nless this court direct a writ of error to Issue out 
of this eourt. and have a return made to that writ, in 
Whiel ease it Will be equnliy Heecessi Pry to settle the 
question oft prieiiee as ter The contents of the reeor’ 
Meantime if the court anticipates its decision to be 
made when the reeord is here. and vaeate the stay 


per orier cot \Er. sustice VV creeds, The defendant Prien 


rad are’ COOTER PLEAS WV itl proceed af cotiee To eXecrite thie sinned 
judgment of the State Court. to the irreparable los- 
cumnch windna of podarmnata lf, 

The ease of Kitehen cs. Randolph. 95. [. S.S81. is 
eontrolled by the eases of [ ™ ee bhovoth. Is blow 


ard. 476, and U.S. es. Gromez, 7 1 S.. 762, whieh treat 
of the exeeptions to the rule. When the plaintiff in 
error having reasonably proeured the allowanee of 
the writ. Is prevented fre liaving the transeripet, 
by the order of the eourt or fy (he contumacy of lhe 
clerh. the rule does tot apply 

Vnd for the ste reason. where the plaintiff inner 
ror, having reasonably pertecied his right to a stuper 


seedless. ds prevented by\ the order of the court. or bry 


the contumacy of the clerk from obtaining the issu- 
ance of the writ of error and lodging of a copy, the 
rule does not apply. 


Such exceptions are admitted as indispensible lim- 
itations to cuard against frand and circumvention, ana 
to prevent a failure of justice. 

The writ of error is the writ of this court, and the 
clerks of the Circuit Courts, and of the State Courts, 
who are authorized by law to issue the writ, act in a 
quasi capacity, as clerks of this court. 

If the clerk of this court refuses to issue the writ 
ina proper case and upon the order of one of the jus- 
tices, this cour. can compel his obedicnce to the order. 

If the elerk of the State Court refuses to issue the 
Writ ina proper case, ard upon the order of the judge 
of the State Court, who is authorized by law, to 
aliow the writ. this court can eqaally compel obedience 
to the order. 

To prevent the issuance of execution, the right to the 
superscedets mnust pe perfecced on the day on which 
the judgment becomes final. 

Dovle nr. Wisconsin, 94 UO S8.. 50, 

That right is perfecced when the pliuintiff files, and 
tenders to the proper parcies, a peciion and bond 
conditioned according to tluw, to entitle him to the 
Writ and superseedeas. 

His right cannot be defeated by the refusal of the 
judge of the Stite Court te grant the writ. nor by the 
denial of the saperse deas and mueh less ean it be de- 
fesitec] by the COmLMMAeY ana deeeption of the clerk, 
Who refuses to issue the writ aud vives the plaintifi 
shee theotpetes cof tase t weseapsced onpetil three tinnye Pee Pern icensd 

it ois Pets pres chianey bUSiaacaeras Cll THe win. fies *¢ 


mite’ the staviiit order of \Ir Justice Woods ~facndaf 


bye denied. rinitil tbe record is before this Copegt and 


the richt of the pliintitts to the stiperseedeas clitired 
erm be determined, when a motion will be submitted 
to quash the execution and compel the release of the 
property mow dbegally held by the sherif, who refuses 
fer Peleus of 

\ letter from: Mir. Jolin \tigustin, deputy clerk of the 
Supreme Court of Louisiana, and the same who vave 
the certifierte on whieh stands the present motion 
to vaente. liais been filed in court, admitting the ineor 
reetness of that certificate, to wit, that the rehenring 
Wilts reftsed tot the ?tth cif May. When thie judvment 
heentee final Poa PR. RR. rs. Murphy. DIE ULS. 
Iss 

The two letters from: the some party. above refer 


real to, are alse filed 


There In ilseo ; setecperenet) freon \Ir. Young 


filed, in Whitel : ite that he presented ‘| petition 
for a writ of error a bend. and request for a stiperse- 
deas, to Mr. Justiee Woods. and that le did eall on the 
clerk of the Supreme Court of Louisiana, te issne the 
writ of error, lendore a Ceoprn, ‘atiel issibe thie ertoatpon 

Plaintiff desires a writ of error, and to proceed with 
thie reece rechae deus Process, abe aM lites the deeiston of the 
eourt on this niotion, for tiimediate persuit of redress, 

Ss. Prentiss Ni 
Ally Sen Placa, fifi 
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EXHIBIT “A.” PLAT Township No, 2 S., Range No. 13 W. S. B. M. 


: Jose Rubio. : 


Seale --160 Rods to 1 Inch. ) 


